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cyneOHOM NpaKTUKKU Mo genam, CBA3aHHbIM C pa3pelueHMeM CNopoB O 3alwuTe
MHTeNnneKTyanbHbIX NpaB

(yTB. NMpe3vanymom BepxosHoro Cyaa P® 23 ceHTsa6psa 2015 r.)

BepxoBHbim Cygom Poccuiickon Pepepaumm npoBefeHo 0006LLEHNE MpaKTUKK
paccmoTpeHns CyaebHbiMuM Konnermsamu no rpaxkgaHCckMMm agenam, N0 9KOHOMUYECKUM
crnopam, no agMMHUcTpatTmeHbiM Agernam BepxosHoro Cyaa Poccunckon depepaumn, cyoamm
obLwen opucomkumm n apbutpaxHbiMM cygamu Aen, CBsA3aHHbIX C paspeLleHneM CrnopoB O
3almTe UHTENNEKTyarnbHbIX NpaB, NOCre NPUHATUA COBMECTHOIO MOCTaHOBIEHUS MNNIEHYMOB
BepxosHoro Cyna Poccuinckon ®epepaumm n Boeicwero ApbutpaxHoro Cyga Poccuickon
depepaumm ot 26 mapta 2009 r. N 5/29 "O HekoTOpbIX BOMpPOCAaX, BO3HUKLUMX B CBSA3U C
BBeJEHNEM B AeNCTBME YacTu yeTBepTon ['pakaaHckoro kogekca Poccunckon denepaummn”.

3a yKasaHHbIN  nepuod  MNPOU3OLWNM  CYLLEeCTBEHHbIE  U3MEHEHUSI KaKk B
3aKoHoAdaTeSIbHOM  perynmpoBaHUM BOMPOCOB MNPaBOBOW OXpaHbl M 3aWuTbl MpaB Ha
pesynbTaTbl WMHTENNEKTyanbHOW LEeATENbHOCTU W CpeacTBa MHAMBMOYyanu3auuu, Tak U B
OpraHM3aumMoHHOW  CTPYKType cygebHoM cucTteMbl B CBA3M C  HEOBXoOMMOCTbHO
COBEpPLLEHCTBOBAHNA NpaBocyans B cdepe 3awmTbl MHTENNEKTYanbHbIX Npas, NOBbILLEHUS
ero appeKkTMBHOCTU M KayecTBa, a Takke obecrneyeHns eanHoobpasuns cygebHom npakTUKu.

Tak, B cootBeTCcTBUM C PepeparnbHbIM KOHCTUTYLMOHHBIM 3akoHOM OT 6 gekabps
2011 r. N 4-0K3 "O BHeceHun u3MeHeHun B PepepanbHbIi KOHCTUTYLMOHHBLIM 3akoH "O
cynebHom cucteme Poccunckon ®epepauun” n degepanbHbll KOHCTUTYLMOHHBIA 3akoH "O6
apbutpaxHbix cygax B Poccunckon ®Pepepauumn” B CBA3M C CO3gaHMEM B cUCTeEMe
apbutpaxHbix cygos Cyaa no uHTennekTyanbHbIM npaBamM" n ®egepansHbiM 3aKOHOM OT 8
aekabpsa 2011 r. N 422-®3 "O BHeceHUM U3MEHEHUN B OTAENbHbIE 3aKoHOAATEesbHbIE aKTbl
Poccunckon degepaumm B CBsA3M C CO34aHMEM B cucTeMe apbutpaxHbix cygoB Cyga no
WMHTennekTyaneHbiM npasamM" ¢ 3 uonsa 2013 roga B cucteme apbutpaxkHbiX CydoB Hayan
paboTy nepBbIN cneumann3npoBaHHbIn cyd - Cya no MHTEeNNeKTyanbHbIM NpaBam, KOTOPbIA B
KayecTBe cyda MNepBOM MHCTaHUMM paccmaTpuBaeT oTaenbHble gena o6 ocnapuBaHuu
HOPMAaTMBHbIX MPaBOBLIX aKTOB B chepe NpaBOBOM OXpPaHbl Pe3yNbTaTOB UHTENNEKTYaNbHON
AeATeNbHOCTN N CPeACcTB UHAMBMAYyaNM3auumn, a Takke gena no cnopam o npegoctaBneHuu
UM NpPEKpaLLEHNN NPaBOBOW OXpaHbl Pe3yrbTaTOB MHTENNEKTyanbHOW OEATENbHOCTU U
NPUPaBHEHHbIX K HAM CPeACTB UHAMBUAYaNM3auumn topnanyeckmx nuu, Toeapos, padboT, ycnyr
N NpeanpusTUn (3a WCKMYEeHMEM OOBLEKTOB aBTOPCKMX WM CMEXHbIX Npas, TOMOMOrum
WMHTerpanbHbIX MUKpocxeMm). B kayectBe cyga KaccaumoHHoM WHcTaHumm Cya  no
WMHTENNEeKTyanbHbIM NMpaBaM OCYLLECTBMSET NEPECcCMOTP CyaebHbIX akToB B 06nacTu 3awuThl
WHTEeNMNeKTyanbHbIX MpaB, BbIHECEHHbIX apbuTpaxkHbIMU cyaaMyn NepBON U anennaumoHHON
WMHCTaHUMK, a Takke cyaebHbIX akToB, BbIHECEHHbIX CyqOM MO MHTENNeKTyanbHbIM NpaBsam B
KayecTBe cyaa NepBOv MHCTaHuuu. Llenblo co3gaHms 3Toro cyga siBunacb HeobxoguMmocTb
COBEpPLUEHCTBOBaAHMSA NpaBocyansa B cepe 3aluuTbl MHTENNEKTYarbHbIX NpaB, MOBbILLIEHUS
ero appeKTMBHOCTU M Ka4YecTBa, a Takke obecrneyeHns eanHoobpasmns cyaebHom npakTuku.

®depepanbHbiM 3akoHom oT 2 utonda 2013 r. N 187-d3 Obinn BHECEHbI U3MEHEHUS B
oTAenbHble 3akoHoAdaTenbHble akTbl Poccunckon degepaumm nNo BONpocam  3alUUThl
WHTEeNneKTyanbHblX MNpaB B UHPOPMALMOHHO-TENEKOMMYHUKALMOHHbLIX  CEeTAX, B
cooTBeTCTBUM C KoTOpbiMKU C¢ 1 aBrycta 2013 roga kK nogcyaHoctTn MOCKOBCKOro ropofCckoro
cyna Obina oTHeceHa HoBas KaTteropus Aen - rpaxgaHckue gena, CBA3aHHble C 3aliuToun
WUCKNIOYUTENbHBLIX MNpaB Ha @uibMbl, B TOM 4uUcne KuHOUMbMbI, Tenedunbmbl, B
MHPOPMALNOHHO-TENEKOMMYHUKALMOHHBIX CeTAX, B TOM 4ucne B cetn "MHTepHeT", n no
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KOTOPbIM WM MPUHATBHI NpeaBapuTenbHble obecnednTenbHble Mepbl B COOTBETCTBMM CO
ct. 144.1 Kopgekca. Bnocneacteum B cuny ®depepansHoro 3akoHa oT 24 Hosabpsa 2014 .
N 364-®3 "O BHeceHuM u3mMeHeHun B degepanbHbii 3akoH "O6 wuHpopmaumn,
MHGOPMAaLMOHHBIX TEXHOMOMMSAX U O 3aLumTe nHpopmaumn” u [paxkgaHcKMin npoueccyarbHbin
kogekc Poccunckon ®depepauun” Obin pacwmpeH nepedeHb OOBbEKTOB, WCKYUTESbHbIE
npaBa Ha KOTOpble B WMH(POPMALNOHHO-TENEKOMMYHUKALUMOHHBIX CEeTAX MOryT 3alimLiaTbCs
nyTemM noAayun 3asBNeHUsa O NPUHATUM NpeaBapuUTEnbHbIX 06ecneynTenbHbIX Mep U Nogayn
NCKOBOrO 3asBreHusi No TpeboBaHmo, B CBA3M C KOTOPbIM CyOM NPUHATHLI Takme mepbl. K nx
yncny ObiNnM  OTHECeHbl BCe OO0beKkTbl aBTOPCKMX W (MNKN) CMEXHbIX MpaB, Kpome
doTorpadmyeckmx Npon3BeLeHNn N NPON3BELAEHUI, NOSTYYEHHbLIX cnocobamun, aHanormMyHbIMU
doTorpadum.

Kpome Toro, pedhopmmpoBaHunio noasepriacb U cama 4Yactb vyetsepTas [paxagaHckoro
kogekca Poccunckon degepaumn (panee - K P®). Hanbonee cywectBeHHble N3MEHEHUS U
AonosiHeHnst Obinn BHeceHbl depepanbHbiv 3akoHom oT 12 mapta 2014 r. N 35-¢3 "O
BHECEHMM WU3MEHEHUA B 4acTu MepBYyl0, BTOPYK M 4YeTBepTyk [paxgaHCKoro kogekca
Poccuinckon ®epepaumm n oTaenbHble 3akoHogaTtersbHble akTbl Poccuirckon depepauunmn”,
3aTpoHyBLlIME Kak obwwne nonoxenusa pasgena VII TK PO (cr. 1229, 1246, 1250-1251 w
Apyrve), Tak u otaenbHble HopMbl rnae 70-76 aToro pasgena.

PerynupoBaHne  HeKOTOpbIX  BOMPOCOB  MNPaBOBOW  OXpaHbl pesynbTaTtoB
WHTENNeKTyanbHON AeATenbHOCTN ObiNo M3MEHEHO Takke deaepanbHbIMU 3akoHaMn oT 21
despans 2010 r. N 13-93, o1 24 ceBpansa 2010 r. N 17-®3, oT 4 okta6psa 2010 r. N 259-93,
oT 8 pnekabpsa 2011 r. N 422-03, ot 2 uionsa 2013 r. N 185-93, ot 2 utonsa 2013 r. N 187-93,
oT 23 nona 2013 r. N 222-03, ot 31 gekabpsa 2014 r. N 530-®3. B yactHocTH, PeaepanbHbIM
3akoHoM oT 2 uions 2013 r. N 187-d3 6bina BBeAgeHa HoBas cT. 1253.1, ycTaHaBnuBawLas
0COBEHHOCTN OTBETCTBEHHOCTU MH(POPMAaLIMOHHOIO NocpeaHuka.

N3yyeHne nocTynuBLUMX MaTepuanoB cyaebHOM MpakTUKM MokKasano, 4YTo npwu
pacCMOTPEHUN [en [aHHOW KaTeropum cygamm B uUenom cobniogatTtes TpeboBaHus
AENCTBYIOLLErO 3aKOHOAATENbCTBA, PerynupyroLero BONpoChl 3allmThl NpaB Ha pes3ynbTaThbl
WHTENMNeKTyanbHOM [eATenbHOCTU, a TakkKe YYUTbIBAlTCA pPas3bACHEHUs, [OaHHble B
YKa3aHHOM BbllLlEe COBMECTHOM MOCTaHOBIEHUN NreHymoB Bbiclwimx cyaoB N 5/29 u paHee
NPUHATBIX  MNOCTAHOBMEHMAX (B criydae  MpUMEHeHust  3akoHogaTtenoctBa 06
WHTENneKTyanbHoM COOGCTBEHHOCTM, AenctBoBaBwero o 1 gauHeBapsa 2008r.). 3a
paccMmatpmBaemblini  nepuog  copmupoBanacb eanHoobpasHasi cyaebHas  npakTuka
NPUMeEHEHNSA B6ONbLUMHCTBA NOMOXeHUN Yactu yetsepTton 'K PO, 0 yem cBMAETENLCTBYIOT U
npeaCTaBNEHHbIE HMXE AaHHble CTaTUCTUKM.

CraTuctnyeckme faHHble

PesynbTtatbl M3y4yeHMs OaHHbIX CTaTUCTUKM  PacCMOTPEeHUst cydamm  obuien
IOPUCOVKUMM Oen O 3aluMTe WHTENneKkTyanbHbiX NpaB CBUOETENbCTBYOT O TOM, 4YTO B
2014 rogy KONMYECTBO Aen AaHHOW KaTeropuun, Npou3BOACTBO MO KOTOPbIM OblfIO OKOHYEHO,
CHU3UIOCh MO CPaBHEHUIO C aHanNornM4yHbiMu nokasatenamm 3a 2012 - 2013 rogbl.

Tak, ecnu B 2012 rogy ¢ BblHECEHMEM peLleHus Bbino paccmoTpeHo 770 gen (B TomM
yucne ¢ ygosneTBopeHuem TpeboBanua - 596 pen), B 2013 rogy - 636 gen (M3 HUX C
yoosneTBopeHnem TpeboBaHua - 475 pen), To B 2014 rogy C BblHECEHMEM peLUEHUs
paccmoTpeHo 579 gen aton kaTeropun (B TOM YMcne ¢ yaoBneTBopeHnem TpeboBaHua - 455
aen). 9710 Ha 9,0% meHbLe, yem B 2013 rogy, un Ha 24,8% meHbLue, Yem B 2012 roay.

Mpn aTtom no cpaBHeHuto ¢ 2011 rogom (C BbIHECEHUEM peLLeHUs paccMoTpeHo 1112
aen), B KOTOpoM 6bINo paccMOTpeHO Haubornbllee konuyecTBo Aen 3a nepuog ¢ 2004 no
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2014 rog, B 2014 rogy KonuyecTBO Aen O 3aluTe npaB Ha pes3ynbTaTbl UHTeNNeKTyanbHon
AEeATEeNbHOCTU, PACCMOTPEHHbIX C BblHECEHWEM pelleHusi, yMeHblnnocb Ha 47,9%.
KonunyectBo Takmx gen B 2014 rogy conoctaBumo ¢ yposHeM 2007 roga (C BblHECEHMEM
pewleHus paccmoTpeHo 505 gen).

Ha npoTskeHMn nocrnegHuMx Tpex JfeT npakTUMY4eckn O[MHAKOBO MPOLEHTHOE
COOTHOLUEHWE  KONMu4ecTBa [erl, pPacCMOTPEHHbIX C  BblHECEHMEM  pelleHus 06
yAOBMNETBOPEHUN 3asiBNEHHbIX TpeboBaHun, 1 obLLero konuyecTsa Aen gaHHoW kateropun. B
2012 rogy c ygoosneTBopeHnem TpebosaHun Obino paccmoTpeHo 77,4% pen, B8 2013 rogy -
74,7%, B 2014 rogy - 78,6%.

MpucyXaeHHble K B3bICKAHWIO CYyMMbl MO yOOBNETBOPEHHbIM MWCKaM, BKIOYas
MopanbHbIn ywepb, ysennumnmcb no cpasHeHuto ¢ 2013 rogom Ha 92,7% (B 2013 rogy - 120
619 027 py6., B 2014 roay - 232 453 695 py6.)

B anennaunoHHom nopsake B 2014 rogy 6b1r10 nepecmoTtpeHo 7,4% pen, no 6,4% u3
HUX peleHns 6bim oTMeHeHbl, No 1,0 % uameHeHbl. AHanornyHble nokasartenun 3a 2012 -
2013 rogbl CBMAOETENbCTBYOT O HE3HAYUTENbHOM YBENUYEHMM KONMYECTBA OTMEHEHHbLIX B
anennsauMoHHOM Nnopsiake peLleHnn.

Mo cpaBHeHuto ¢ 2013 rogom no4vt Ha 40% yMEHbLIMITOCb KONUYECTBO AeSl JaHHOM
Kateropmm, pacCMOTPEHHbIX C  HapyleHWeM  YCTaHOBIIEHHbIX  MpoueccyanbHbIM
3aKoHOAATEeSNIbCTBOM CPOKOB.

B 2014 rogy apbutpaxHbiMn cyaamum cybbektoB Poccuiickon ®epepauumm
paccmoTpeHo 10 109 gen, cBA3aHHbLIX C 3aLUUTON UHTENNeKTyanbHbIX npas, 4to Ha 1,11%
6onble, Yyem B 2013 rogy. CywecTtBEHHOE KONMMYECTBO PACCMOTPEHHbIX UCKOBLIX 3asBfIEHUI
nNpuxoauTCs Ha Aerna, CBA3aHHble C 3alMTON aBTOPCKUX M CMeXHbIX npaB (51%), a Takke
npaB Ha ToBapHble 3Hakn (21%). B anennaumoHHoM nopsgke apObuTpaxHbiMW cyaamu
paccMmoTpeHa 2 491 anenndunoHHas anoba no genam gaHHOW KaTeropuu, YTo COCTaBUIO
17,4% oT pen, pacCMOTPEHHbIX cyaamu nepBon WHcTaHumn. B 2014 rogy Cymoom no
WHTEeNneKTyanbHbIM NMpaBaM B Ka4yecTBe cyda NepBOW MHCTaHUMKM paccMoTpeHo 783 gena; B
KaccaunoHHomMm nopsgke - 1360 gen, B TOM yucne no kanobam Ha pelleHusi, NMPUHATbIE
Cynom no nHTennekTyanbHbIM NpaBaM B Ka4yeCcTBe Cyda NepBon MHCTaHuuK, 264 gena, a no
xanobam Ha cygebHble akTbl, NpuHATbIE cygamm cybbektoB Poccuiickon depepaummn wm
apObuTpaxHbIMK anennsauMoHHbIMKU cygamu, - 1096 gen.

Cymma yOoBnETBOPEHHbIX apbuTpaxHbiMu cygammu TpeboBaHuA O BO3MELLEHUU
yObITKOB MMM B3bICKAHUM KOMMEHCAUMM NO genaM O 3alinTe WCKNIOYUTENbHbIX NpaB B
2014 rogy coctasuna 192 mnH py6. lNMpn aTOM BCero no cnopam, CBA3aHHbIM C OXpPaHOW
WHTEenneKkTyanbHoM COBCTBEHHOCTN, apOuTpaXHbIMM cygamu CcybbektoB Poccuinckon
depepaumm B 2013 rogy B3bickaHo 3 389 196 000 py6., B 2014 rogy - 1 900 414 000 py6.

|l. ABTOpCKOE NpaBoO U CMeXHble npaBa

1. WckniouutenbHoe npaBoO He NOANEXUT 3awWmTe nyTeM B3bICKaHUA
KOMMeHcauum MoparnbHOro Bpeaa, NoCKOsbKy AIBNSETCA MMYLLEeCTBEHHbIM NpaBoOM.

ABTOp 0GpaTumncs B cya C UCKOM K psidy OpraHu3auuii O 3almute MHTEenneKkTyanbHbIX
npaB, B3bICKAHWM KOMMEHCALUUW 33 HENpaBOMEPHOE WCMOMb30BaHUE MNpou3BeaeHUNn,
KOMNeHcauMnm  MopanbHOro  Bpega, nonarasi, 4YTO  OTBETYMKM  Hapywwunm  ero
WHTENnNeKTyanbHble npaBa Ha co3daHHble MM MPOU3BEAEHUsl, PacnpoCTpaHNB COOPHUK,
coaepKalumii COYMHEHMS, B KOTOPbIX YaCTUYHO KOMMPYHOTCS COMMHEHMS UCTLA.

PelieHnem cyga, ocTaBrieHHbIM 6e3 M3MEHEHWs1 anennsuMoHHbIM onpenereHnem,
nckoBble TpeboBaHUS YaCTUYHO YAOBNETBOPEHbI, B NOMb3y aBTOpa C OTBETYMKOB B3biCKaHa
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KOMMeHcauusi 3a HernpaBOMEPHOE WCMONb30BaHME MPOU3BEAEHUN, a TaKkKe B3blCKaHa
KomneHcauus MoparnbHOro Bpeaa.

CypebHaa konnerms no rpaxpgaHckum genam  BepxosHoro Cypa Poccunckon
degepaumm OTMeHuna coctosiBluMecs cynebHble NOCTaHOBMEHMST MO cnegylowum
OCHOBaHUAM.

Paspewas cnop, cyg ucxogun M3 TOro, YTO KHMXKHOE M3gaHue, pacrnpocTpaHeHHoe
OTBETYMKaAMM, COOEPXUT MPOU3BEAEHUS, KOTOpPble KOMUPYKT COYMHEHUS UCTUa, Npu 3TOM
dparMeHTbl U3 COYMHEHUN UCTUA COCTaBMAKT OONbLUY 4acTb TEKCTa, MOSIOKEHHOro B
OCHOBY MNpOM3BEAEHWIN, KOTOpble pa3MelieHbl B cOopHuke. B gaHHOM u3gaHumM wucTeuy B
KayecTBe aBTOpa COYMHEHUM He YKasaH, [OKa3aTesfbCTB TOro, YTO COYMHEHMs ucTua
NCMonb30BaHbl OTBETYMKAMM B COOTBETCTBMM C AENCTBYIOLWNM 3aKOHOAATENbCTBOM, Cyay He
npeacTaBneHo.

Mpu atom cya, pykosoacTBysicb cT. 151 un 1251 K P®, B3bickan B nonb3y mcrua
KOMMeHcauuo MoparnbHOro Bpega 3a HapylleHMe OTBETYMKaMWU €ro npae Ha pacrnopsikeHue
pes3ynbTatoM MHTENNeKTyanbHON OeATeNbHOCTU, COMTA UX JIMYHBIMU HEUMYLLECTBEHHbIMU
npasamu.

Mexay Tem nonoxeHuamu ct. 1229, 1270 'K P® onpegeneHo, YTo UCKIOYMTENBHOE
npaBo (NpaBO Ha pacnopsbkeHWe pe3ynbTaToOM WHTENNEKTyanbHON AOeATeNlbHOCTU)
npegcrasnseT cobon nmyLlecTseHHoe Npaso.

CornacHo ct. 1251 'K P® 3awuTte nytemM B3biCKaHUA KOMMNEHcaUUn MoparbHOro Bpeaa
nognexaTr TOMbKO §WU4YHble HEUMYLLECTBEHHble npaBa aBTopa, MWCKNIYUTENbHOE MpaBo
3awmTe nNyTeEM B3bICKaHMSI KOMMEHCauun MopanbHOro Bpeda He MNOLMEXWUT, MOCKOSbKY K
HEeUMyLLEeCTBEHHbIM HE OTHOCUTCS.

MpaBa wucTua, HapyLWeEHHble OTBETYMKAMM NyTEM nNpPoAaxn (pacnpocTpaHeHus)
cbopHMKA COYMHEHUN, COoAepKallero npou3BedeHusi, aBTOPOM KOTOPbIX OH sBAdeTcH, K
NNYHBIM HEMMYLLIECTBEHHbLIM NpaBaM aBToOpa, 3a HapyLUEHNE KOTOPbIX NonaraeTcsi B3biCKaHne
KoMneHcauum MopasibHOro Bpeaa, 4eNCTBYOLWNM 3aKOHOAATENTbCTBOM HE OTHECEHDI.

Kakne nuyHble HeuMyllecTBEeHHble npaBa ucTua ObilM HapyweHbl KaxabiM Wr3
OTBETYMKOB M MoAfiexar BOCCTAHOBMEHUI MyTEeM B3bICKAHUS KOMMEHCcauuMM MopanbHOro
Bpeda Ha ocHoBaHun cT. 1251 K P®, cynamn B peLueHnn He ykasaHo.

(Onpepenenus CynebHon konnerMm no rpaxgaHckum penam BepxosHoro Cyaa
Poccunckon ®epepaummn ot 23 gekabpsa 2014 r. N 5-K[M14-126, ot 27 auBapsa 2015r. N 5-
KIr14-129)

2. Kaxpoe wu3 My3blKanbHbIX Mpou3BeaeHUn (neceH), coaepXawmxcsa Ha
HEe3aKOHHO pacnpoCTPaHEHHOM [AOUCKe, SBMAAETCA CaMOCTOATElNIbHbIM OOBLEKTOM
MUCKIIOYMTENbHbIX MNpaB, noAanexawux 3awmTe nyTeM B3bICKAaHUA KOMMEHcauuu,
pa3mMmep KOTOPOM pacCUYMTbIBaeTCA 3a KaXXAoe U3 yKa3aHHbIX NPOu3BeaeHUN.

O6uwectBo obpatunocb B cyd C WCKOM K A. O KOMMEHCauuuM 3a HapylleHue
NCKITIOYNTENBHBIX aBTOPCKUX NPaB Ha My3blKarbHble NPON3BEAEHMS.

Mck MOTUBMPOBaH TEM, YTO B TOProBOM nomeLleHnn A. 6bin peanm3oBaH KOMNAKT-OUCK
C 3anucamMu LWeCTN My3blKanbHbIX NPOM3BEAEHMN (MeCeH), WCKNIYMTENbHbIE MpaBa Ha
KOTOpble NpuHaanexaT obLecTsy.

O6LwecTBO Npocuno cya B3biCKaTb B €ro nonb3y komneHcauuto B pasamepe 10 000 py6.
32 WCMNONb30BaHWE KaXOoro M3 LWeCTU OOBLEKTOB aBTOPCKMX MpaB, NMpaBa Ha KOTopble
npuHagnexat obuiecTsy.

PelweHnem cyna vck yooBneTBOPEH.

ANennsaumoHHbIM OnpedeneHneM pelleHne cyda MepBON WMHCTaAHUMW  U3MEHEHO:
YMeHbLUEH pa3Mep B3bICKUBAEMOW KOMMNEHCaLMM 32 HapyLLUeHUEe NUCKNIOYNUTENbHbIX aBTOPCKUX
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npaB Ha My3blkanbHble MPOM3BEAEHUSA, B OCTaflbHOM 4YacTu pelleHnme ocTaBneHo 6e3
N3MEHEeHUS.

CypebHaa konnerms no rpaxpgaHckum genam  BepxosHoro Cypa Poccunckon
depepaumm oTMeHWNa anennaunoHHoe onpeaeneHne rno cnegyowmmMm OCHOBaHUSM.

YpooBneTBopsAa WCK, Cyd MepBOM MHCTaHUMM TMpuwen K BbIBOAY O TOM, 4TO
pacnpocTpaHeHne KOMMakT-AncKa NPUBENO K HApPYLUEHUIO UCKITIYUTESNBbHBIX NpaB MCTUa Ha
My3blKarnbHble NpousseneHnsa. B cooTBeTCTBUKU C nosioxxeHnamm . 1 ct. 1229 u n. 3 cr. 1252
'K P® cyn BO3noxun Ha oTBeTYMKa 00A3aHHOCTb BbINMAATUTL KOMMEHCAUMo 3a AonyLeHHoe
HapyweHue n3 pacyeta 10 000 py6. 3a kaxxgoe My3sbikanbHOE NPoOn3BeEAEHME.

M3meHAa pelleHue cyda NepBOM MHCTAHUMM U yMeHbllasi pasmep B3blCKMBaAaeMOW
KomneHcauuu, cyq anensiaiuMoHHON MHCTaHUMM NCXOOUN U3 TOro, YTO OTBETYMKOM HE3aKOHHO
pacnpocTpaHeH OOWH 9K3eMMAsp KOMMNakT-AWCKa, Ha KOTOpOM Oblnv 3anucaHbl LWecCTb
MYy3blKarnbHbIX Npon3BeaeHui, YTO obpasyeT OOHO HapyLLUEeHUE NUCKITIYUTENBbHbLIX NpaB UCTLa.

Mexay Tem cy anennaumoHHOM MHCTaHUMU He YYén, YTO Kaxaoe M3 My3blKalibHbIX
npoussefeHUn (MeceH), CcoAepXawuxcsa Ha Oucke, 4BNAeTCS  CaMOCTOATESIbHbIM
npousBedeHMEM, aBTOPCKME W CMEXHble npaBa Ha KOoTopoe nognexar 3awmrte, U
KoMmneHcauus, npegycMoTpeHHasa n. 3 cT. 1252 K P®, paccuuTbiBaeTcs 3a He3aKoOHHOe
NCNOSIb30BaHME KaXK4oro Npon3BeaeHus.

Takum obpasom, BbIBOA cyaa anennsauymoHHOM MHCTaHUMK O B3bICKAHUM KOMMNEHcaunm
3a HapyLeHWe UCKMIOYUTENbHbIX NpaB B MEHbLUEM pasMepe OCHOBaH Ha HenpaBWUilbHOM
npUMeHeHNN nonoxeHunn rn. 3 ct. 1252, ct. 1301 NK PO.

(Onpepenenus CynebHon konnermm no rpaxgaHckum penam BepxosHoro Cypa
Poccuinckon depepauum ot 18 Hos6psa 2014 r. N 85-KIM14-8, ot 11 Hosbpsa 2014 r. N 85-
KIM4-7; noctaHoBnenne Cyaa no MHTENNEKTyanbHbiM npasam oT 5 dbeBpansa 2014 r. no geny
N A12-12748/2013)

3. Pasnunune TekcToB ABYX NPOU3BEeAEHMU NO CMbICIIOBOM Harpyske, xapakrepy
M3NOXKEHUA U UX OPUEHTUPOBAHHOCTb Ha pa3fnMyHble YUTaTeNnbCKMe ayauTopuu camu
no cebe He ABNAKTCA O06CTOATENLCTBAMM, UCKIOYaAOLWMUMKU hakT 3aMMCTBOBaHUA
coparmMeHTOB OQHOIrO NPOU3BEeAEeHUS U3 APYroro.

. obpatunca B cya ¢ uckom Kk L., C. n nagarensctBy 0 3awuTe aBTOPCKUX Mpas,
yKa3blBasi, YTO ABMSETCS aBTOPOM guccepTauun, nybnmyHasa 3awmra KOTOpon CocTossiach B
2007 rogy, a Takke ctatbu, onybnukoBaHHon B 2009 rogy B XypHane, B 2010 rogy
n3gaTensCTBOM Oblfia n3gaHa KHura, asTopaMmu KOTopon ykasansbl L., C. n koTopasa cooepxuT
dparmeHTbl gucceptauum . 1 HaydyHom cTtaTbu. [lpocun cyn B3biCKaTb C OTBETYMKOB
KOMMEeHcauuio 3a HapyLleHUe MCKIMIYUTESNbHBLIX MpaB Ha MpousBedeHue, KoMMeHcauuro
MOpanbHOro Bpeaa, u3bsaTb N3 060poTa Hepeanu3oBaHHbIE AK3EMMNIISAPbLI KHUTK.

PeweHnem cyga, octaBneHHbIM 6e3 M3MeHeHUs anennsuMoHHbIM onpeaerneHmemM, B
yAOBMNEeTBOPEHUN UCKA OTKa3aHo.

CypebHasa konnerms no rpaxpgaHckum pgenam  BepxosHoro Cypa Poccunckon
depepaumm  oTMeHuna cocTosiBlMecA cyaebHble MNOCTaHOBMIEHUA MO Creaylowmm
OCHOBaHUAM.

OTkasbiBas B yaoBneTBopeHun ucka ., cyq mexoamn u3 Toro, 4to B KHure L. n C.
nmerTcs ppasbl U POPMYNMPOBKN, CXOXUE C TeMu, KOTOopble ObliM UCNONb30BaHbl B
auccepTtaumm M ctaTbe UCTLA, OAHAKO MPOU3BEAEHUS UCTLA M OTBETYMKOB PasfnyHbl MO
CMbICIIOBOW Harpyske, XxapakTepy MU3roXeHUs 1 OPUEHTUPOBAHbI Ha pasfinyHble YnutTaTerbckue
ayautopuun. [poussefeHusa . a9BNAKOTCA  Hay4YHbIMM  MPOM3BEOEHUAMM, Torga  Kak
npousseaeHue L. n C. agpecoBaHO yMTaTensaM, He SBNAIWNMCS cneynanuctamm B obnactu
9KOHOMMKMW.
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Cya npuwen K BbIBOAY O TOM, YTO HanMyue B KHUre LUMPOKO pacnpoCcTpaHeHHbIX dopas,
SAIBHO CXOXWX MO COOEPXaHUI C UMEKLWUMUCA B OBLLEOOCTYMHbIX UCTOYHMKAX, KOTopble
ucnonb3oBanucb . nNpu HanucaHuMM ero npousBedeHun, camo no cebe He MOXeT
cBuaeTtenbcTBoBaTtb 0 3ammcTBoBaHum L. n C. bopMynuMpoBOK MMEHHO U3 AuccepTaumm u
ctatbk . dparmMeHTbl NpoM3BEOEHUN MUCTUA U BbIBOAbI, U3NOXEHHble B ero pabortax, no
MHEHWIO cyda, ABNSATCA 0OLEen3BeCTHbIMU (hakTaMmun, KOTOpble U3NOXEHbl B TOW WU MHOW
dpopMe B pasHbIX UCTOYHUKAX.

Mcxonsa ns xapakrtepa cropa O 3awmute aBTOPCKUX NMpaB Ha UCTUE NeXnT 06s3aHHOCTb
AokasaTb (pakTbl NPUHAANEXHOCTU eMy aBTOPCKMX MpaB U UCMONb30BaHWUSA [AaHHbIX Npas
OTBETYMKOM, Ha OTBETYMKE - BbIMNOMHEHME UM TpeboBaHNn JeNCTBYIOLEro 3akoHoA4aTenbCcTea
npwv UCMNoNb30BaHNN COOTBETCTBYIOLLUNX MPON3BEAEHUMN.

CornacHo pasbACHeHUsM, cogepXawmmca B M. 28 noctaHoBneHusa [neHyma
BepxosHoro Cypa Poccunckon depepaumm n lNMneHyma Beoicwero ApbutpaxHoro Cyga
Poccunckon degepaumm ot 26 mapta 2009 r. N 5/29 "O HekoTOpbIX BONPOCaXx, BO3HUKLLNX B
CBA3M C BBeJEHMEM B [OeucTBMe 4acTu 4detBeptonm [paxgaHckoro kogekca Poccumnckon
depepaumn”, npu aHanuse BoMNpoca O TOM, SBMSETCHA JIM  KOHKPETHbIN pesynbraT
WHTEenNneKTyanbHON AesATeNnbHOCTM 0O bEKTOM aBTOPCKOro npaea, cydam crnefyeTt yuYnTbiBaThb,
4YTO, NO CMbICNy cT. 1228, 1257 n 1259 'K P® B nx B3anMOCBSA3M, TAKOBbIM SABNAETCA TOSbKO
TOT pes3ynbTaT, KOTOPbIN CO34aH TBOPYECKMM TpyAdoMm. [1pn aTOM HagnexuT umeTb B BUAY,
YyTO, TMNOKa He [JOKasaHO WHoe, pes3ynbTaTbl WUHTENNEKTyanbHOW  OesTerlbHOCTU
npegnonaratTcsl Co34aHHbIMU TBOpPYECKUM TpyadoMm. Heobxoammo Takke uMeTb B BUAY, YTO
camo no cebe OTCYTCTBME HOBU3HbI, YHUKANbHOCTM U (MNN) OPUTMHANBHOCTU pesynbTaTta
WHTEeNNeKTyanbHOM AeATeNIbHOCTU He MOXeT CBMOeTenbCTBOBaTb, YTO TakoW pesynbTaT
co3daH He TBOPYECKMM TPyOOM W, CredoBaTeribHO, He SABMSETCHS OOBLEKTOM aBTOPCKOro
npasea.

[na paspelleHns gaHHOro gena topuandeckm 3Ha4YMMbiM SIBNSANOCbL OBCTOATENLCTBO,
nogTeepxaalLiee CooTBeTCTBME (pparMeHTOB guccepTauumM M ctaTtbuM UCTLA, COAEp)KaHUe
KOTOpbIX noBTopsieTcs B KHure L. n C., kpuTepuam ob6bEKTOB aBTOPCKOro npasa, KOTOPbIM
npegocTaBnsieTcs NpaBoBasi OXpaHa, UM OTCYTCTBME TAKOro COOTBETCTBMUSI.

Mpn 3TOM pasnuume TEKCTOB MO CMbICIIOBOM Harpyske, XapakTepy W3MNOXeHUs U nx
OPVMEHTUPOBAHHOCTb Ha pasfiMyHble YnTaTeNnbCckue ayauTopum camu no cebe He ABNAKOTCA
o6CcTOATENBCTBAMM, UCKITHOYAIOLWMMUN BO3MOXHOCTb 3aMMCTBOBAHUS U3 OPYIMX UCTOYHUKOB.

B aTtom cnyyae yctaHOBUTb (hakTbl, UMeKOLWMNE OPUANYECKOE 3HaYeHne ansa gena, u
AOCTMYb LIeNen rpakgaHCKoro cygonpov3BOACTBa, onpederneHHbix B cT. 2, 57 [TIK PO, 6e3
NCnonb30BaHUs cneumanbHbIX 3HAHUA HEBO3MOXXHO.

CnepoBatenbHO, NpW  pacCMOTPEHMM [LaAHHOMO [enia  3akf4veHume  JKcnepTa
OTHOCUITOCb K HEOBXO4MMbIM CpeaCcTBaM AOKa3blBaHUS.

Mexay Tem BblIBOObI O TOM, YTO (pparMeHTbl Npou3BedeHWn UCTua, CoBMageHue C
KOTOPbIMU MMEETCHA B KHUre OTBETYMKOB, NPeacTaBnsioT cobon obLiensBecTHble dhakTbl, U
COOTBETCTBYHOLLME YacTu npousBedeHun . He nognexar 3awmTe C TOYKM 3pEHNA aBTOPCKOro
npasa, caenaHbl cyaom, He obnagarowmm cneymanbHbIMU 3HaHUSMU B 0651aCTU NIMHIBUCTUKM
N 9KOHOMMKK, 6e3 NpMBNEYEHNS CNeunannucToB U HAa3HAYEHUSA SKCNEePTU3bI.

Cya, paccmatpuBaBLUMIiA OeN0, HE BbIMOSIHUB BO3STOXXEHHbIE HA HErO NpoLeccyasibHbIM
3akoHoM (cT. 79 [TIK P®) o6siz3aHHOCTM, He pacnpefenun AOMKHbIM obpasom 6pems
AoKasblBaHWdA, He onpegenui  obCTOATENbCTBa, UMELWMEe MNpaBOBOE 3HaYeHwe Ans
paspeLLeHns crnopa, He BbIHEC MX Ha OOCYXXAEeHME CTOPOH M MPU HanMyumn K TOMY 3aKOHHbIX
OCHOBaHWN He paccMoTpen BOMPOC O BO3MOXHOCTM Ha3HayYeHWss COOTBETCTBYIOLLEN
3KCNepTu3bl U NPUBEYEHUS CNeunanmncTos.

(Onpepenenne CypebHon kKonnermm no rpaxgaHckum pgenam BepxosHoro Cypa
Poccunckon ®egepaunm ot 9 anpens 2013 r. N 5-KIM13-2)
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4. NpepctaBneHne My3blKanbHOro NpoM3BeAeHUsi C NOMOLLLIO PaauoONpPUE MHUKA,
pa3MelEHHOro B MecTe, OTKPbITOM Ans CBOOOAHOro nocelweHus, SABNSAeTcA
ny6nnyHbLIM UCNONHEHUeM Npon3BeaeHUs, a He coooLeHneM npousBeaeHus B acup.

CoobuweHnem B achup mnu no kabent, TO ecTb COOOLWEHMEM MpPOU3BEAEHUs Ans
BceoOLlero ceefeHust (BKNoYasd MOKas WM UCMNOSIHEHME) MO paguMo WUNU TeneBUAEHWUIO,
ABNSAETCA Kak NpsiMast TpaHCNAUNA Npon3BeeHnsa U3 MecTa ero nokasa Unmn UCMosTHEHUs, Tak
N HeodHOKpaTHoe coobLleHne npousBeaeHns nOnd BceoOwero cBefeHusl, KoTopble
NPOU3BOAATCS Tene- UM paguokKoOMMnaHuen B COOTBETCTBUM C YCIOBUAMM 3aKHOYEHHOro
Mexgy Henm wn npasBoobnagatenemM unM opraHu3auMen Mo ynpaBfieHU0 NpaBamMu Ha
KONNEKTUBHOM OCHOBE JIMLEH3MOHHOMO JOroBopa.

OpraHusaums no ynpaeneHno NpaBaMn Ha KOMMEKTUBHOW OCHOBE obpaTtmnack B ¢y C
NUCKOM K WHAMBMAYyaNbHOMY NpeanpuHUMaTento O B3bICKaHWM OEHEXHOW KOMMNEeHcauuu 3a
HapyLLleHMe aBTOPCKUX NpaB, yKkas3as, YTO B NMOMELLEHUN CarloHa KpacoTbl, NPUHaANeXaLero
OTBETYMKY, ObINO ocyuwecTBrneHo 6e3noroBopHoe nybnmyHoe WUCMofHEHME My3blKanbHOro
Npou3BenEeHNs], B CBA3N C YEM NPOCUNa B3biCKaTb C OTBETYMKA KOMMEHCALMIO 3a HapyLleHne
NCKITIYNTENBHOrO MpaBa Ha nybnMyHoe WMCNOMHEeHWe NMpou3BEOEHUN, pacxodbl Ha onnaTy
rocygapCTBEHHOW MOLUMUHBI, pacxodbl Ha MPOBEOEHME 3KCMNEPTU3bl 3anMCh UCMOSNHEHHbIX
npou3BeaeHNN.

PeweHnem cyga nepBov MHCTaHLUMMW, OCTaBfEHHbIM ©€3 M3MEHEHUs1 CyaoM BTOPOM
WHCTaHUUK, B yOOBNETBOPEHMM UCKa OTKa3aHo.

CynebHas «konnerms no rpaxgaHckmm pgenam  BepxosHoro Cypa Poccunckon
depgepaumm npusHana, YTO MMEKTCA OCHOBaHus, npeaycMmoTpeHHble cT. 387 [TIK P®, onsa
OTMEHbI COCTOSABLUMXCS CyaeOHbIX MOCTAHOBMEHMI B KACCALMOHHOM MOpPSiAKE.

OTkasbiBas B YAOBNETBOPEHUN 3asBNEHHbIX TPeOOBaHUI opraHM3auuun, cya npULEen K
BbIBOAY O TOM, YTO MHAMBMAOYANbHBLIM NpeanpuHUMaTENIEM HE OCYLLECTBNANOCh HE3aKOHHOE
nybrnmMyHOe MCNOSIHEHME My3blKanibHOrO MNPOU3BEAEHMSs, B MOMELLEHMM canoHa KpacoThbl
COCTOANOCb COOOLIEHNE My3blKanbHOro npou3eeneHns B 3dump, TO eCcTb And Bceoduiero
CBefEeHMns, KOTOpOoe NPeaoCTaBnsAeTCa HeOrpaHNYEHHOMY KpYry NuL, opraHm3aumen acnpHoro
BELLLaHUS.

Bmecte ¢ Tem nmuom, ocyllecTBAsOWUM NyonnyHoe ucnosiHeHne npousBeaeHus (B
TOM 4uCre npu ero NpeacTaBfEHUN B XMBOM WCMOMHEHUN), SIBMSIETCA HOpUOUYECKOE WU
dusnyeckoe nuuo, opraHusywwee nyoérnMyHoe WCNONHEHNME B MeCTe, OTKPbITOM [Anis
cBOOOOHOrO MoOCeLeHns, UNn B MECTe, rae NPUCYTCTBYET 3HAYUTENbHOE YUCIO NUl, He
npuHagnexawmnx K obblMHOMY Kpyry cembu, TO €CTb nuuo, KoTopoe OepéT Ha cebs
WHUUMATUBY U OTBETCTBEHHOCTb 3a MpOBeAeHMe COOTBETCTBYHLWEro meponpuatusa (n. 32
noctaHoeneHunsa [lneHyma BepxosHoro Cyama Poccuinckon ®egepauumn N 5, TlneHyma
Boicwero ApbutpaxHoro Cyama Poccuiickon ®depepaumm N 29 ot 26 mapta 2009r. "O
HEeKOTOpPbIX BOMpPOCax, BO3HMKLWIMX B CBSA3W C BBEAEHMEM B OENCTBME 4acTu YeTBEPTOM
"paxxgaHckoro kogekca Poccuiickon ®egepaunmn™).

MMEHHO 3TO NMUO AOMMKHO 3aKM4YMTb OOrOBOP O MpPeaoCTaBneHun emy npaBa Ha
nybrnvyHoe wuCnonHeHne npousBedeHns C npaBoobnagarenemMm unuv opraHu3auuen no
yrNpaBreHnio npaBaMm Ha KOSMEKTUBHOM OCHOBE W BbiNfaynMBaTtb Monaratolleecs
BO3HarpaxaeHue.

CynoM yCTaHOBNEHO, YTO B MOMELLEHUMN CcarloHa KpacoTbl MOCPEACTBOM pagMoCTaHUmMm
OCYLLIEeCTBNAMNOCh MNyOGrMYHOE WUCMOMHEHME MYy3blKaflbHbIX MPOM3BEOEHUA C  MOMOLLBIO
TEXHUYECKUX CPeACTB (paanonpueEMHmKa).

Takum obpasom, B JaHHOM cfnydae MMeNno MecTO npeacTtaBrieHne My3blKanbHOro
nponssBefeHnss C MNOMOLLUbKD TEXHUYECKMX CPEeACTB, a WMEHHO paauonpuéMHuKa,
pasMeLLEHHOro B canoHe KpacoTbl, T.e. MecTe, OTKPbITOM Ansi CBOGOAHOro NoceLeHuns, YTo,
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Nno CMbICIy AENCTBYIOLLEro rpaxaaHcKoro 3akoHogartenscrtea (n. 1, noan. 6 n. 2 cr. 1270 TK
P®), aBnaetcs ny6rMYHbIM UCNOSTHEHMEM NPOMU3BEAEHNS, a HE COOOLLEHNEM NMPOMN3BEAEHNS
B adomp, KaK ykasan cyq.

Mcnonb3oBaHne My3blkanbHOro npou3seneHust - oObekTa aBTOPCKOro npasa, B TOM
yucrne npu ero nyénuyHOM MCNOMHEHWM B OTCYTCTBME JIMLEH3MOHHOIO [[OroBopa,
3aKn4YeHHOro ¢ npaesoobnagatenem nmbo ¢ PAO, HenpaBOMepHO U BRe4véer
OTBETCTBEHHOCTb, NpeaycMoTpeHHyto cT. 1301 MK PO.

Takomn NIMLEH3MOHHbIN LOroBOp, Kak YCTaHOBIIEHO CYyJOM, OTBETYMKOM He 3akriovarcs.

Ha T0 06CTOATENBCTBO, YTO  TpaAHCNAUMA  My3blKarbHOMO  MPOM3BEOEHUSA
oCywlecTBnsanacb B CanoOHe KpacoTbl He Ans LUMPOKOro Kpyra nuy, OTBETYMK npu
pacCcMOTPEHUN Aena Takke He ccbinarncs.

(Onpenenenne CypebHon Konnermm no rpaxgaHckum penam BepxosHoro Cyaa
Poccunckon depepaumm ot 12 mapta 2013 r. N 24-KIM3-1, nocrtaHoerneHve Cyga no
WMHTennekTyanbHbIM NpaBam oT 3 ceHTabpsa 2014 r. no geny N A55-17979/2013)

5. OpraHusauma 3dupHOro M kKabenbHOro BellAHUA B pgene O 3awurte ee
CMEeXHbIX npaB [OJKHA AokKa3aTb, 4TO MNyOonM4yHOe WCNoJIHeHue Tenenepepayu
OCYyLLEeCTBNANOCH OTBETYMKOM B MeCTe C NJfiaTHbIM BXOAOM.

AKunoHepHoe obuiecTBOo obpaTtunocb B apbuTpaxHbli Cyd C UCKOM K obLiectBy C
OrpaHMYeHHOMW OTBETCTBEHHOCTbLIO (Janee - oOWecTBO) O B3bICKAHMM KOMMEHcauun 3a
HapyLUEeHNE UCKIHYUTENbHbLIX NPaB aKLMOHEPHOro oblecTBa Kak opraHnsaumm 3UMpHOro u
kKabenbHOro BelaHUs Ha MChnonb3oBaHWe cooblleHns Tenenepegad nyteM nyoGrMyHOro
NCnonHeHus Tenenepenay obwecTsoM B roctuHuue (n. 1 n nogn. 6 n. 2 cr. 1330 K P®).

Cyn nepBOM WHCTaHUMKW, OTKa3bliBasi B MCKE, UCXOAWUN W3 HeLoKa3aHHOCTU pakTa
nybrMYHOro WCNONHEHUs Tenenepeday, COYTs, YTO WUCTel, He fokasan dakT B3MMaHus
OTBETYMKOM MnaTbl HENOCPEACTBEHHO 3a BXOA B FOCTUHWULY NMOO BKMHOYEHMS B CTOMMOCTb
FTOCTUHWUYHOrO HOMEpa YCNyr ChyTHUKOBOrO TeneBUAEHMS M TeM caMbiM OOCTOSATENbCTBa
n3pneyeHns cobcTBeHHoON NpuodbINN.

Cyn anennsiuMoHHOW WHCTaHUMW, OTKasbiBasi B YAOBMETBOPeHUM TpeboBaHus
aKkunoHepHoro obLecTsa, MCXoaun U3 cnegyoLero.

N3 nonoxenun nogn. 6 n. 2 ct. 1330 K P® cnegyet, 4to nybnuyHoe mcnosiHeHue
paguo- unu Tenenepegayn SBnSeTcs X UCNofb30BaHNEM TOMBKO B Crydae Ux coobLleHus B
MecCTax C NiaTHbIM BXOLOM.

CnepoBartenbHo, nybnuyHoe WCNonHEHWE Ternenepegad B MecTtax co Bxogom 6e3
B3MMaHWA nnaTtbl, TO €CTb CBOOOAHbLIX ANS MOCELlEeHUs, He HapyLlaeT WUCKIYUTENbHbIE
npaBa akunoHepHoro obLecTaa.

Cyn anennsiuMoHHON MHCTaHUMK caenan BbiBOA, YTO UCTEL He Aoka3an ¢akT Toro, 4Yto
OTBETYMK B3UMan nnaTty HeNnocpeacTBEHHO 3a BXOA B rOCTMHULY NMbO BKMOYan B CTOMMOCTb
FOCTUHWUYHOrO HOMepa YCInyru CnyTHUKOBOrO TENEBUAEHNA U TEM CaMbIM M3BRekKan npubbineb.
HaxoxgeHune coobuiatollero tenenepenayn tenenpmeMHmka B NoMeLweHUn roCTUHNLbI camo
no cebe He ABNSAETCA HapPyLIEHMEM WCKITYUTENbHBLIX MpaB akuMoOHepHoro obuiecTBa Ha
ncnonb3oBaHMe coobLeHnn Tenenepenau.

(MocTtaHoBneHve Cyaa No MHTENneKTyanbHbIM npasBam oT 22 uioHa 2015 r. no geny
N A23-4387/2014)

6. [enctBua Kypbepa MUCKIIIOUYUTENIbHO MO [AOCTaBKe KHUIMM OT npoaaBua
noKynaTtesnio He SBNSAKOTCA UCNOSNIb30BaHMEM cofepXawumxcs B Hen npous3BeaeHun,
yKasaHHbIM B nozan. 2 n. 2 ct. 1270 FK P®.

K. obpaTuncs B cyq ¢ CKOM K OpraHvM3aLumu, okasblBaloLwen Kypbepckue ycnyru (ganee
- Kypbep), KHWXHOMY TOProBOMy AOMY, OpraHu3auuu, OCyLLeCTBAILWEN npoaaxy ToBapoB
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ANCTaHUMOHHBbIM criocobom (aanee - npogasel), O B3bICKAHUM KOMMNEHCAUMM 3a HapyLleHue
aBTOPCKOro npaBa, KOMMEHCauun MopanbHOro Bpefa, ykasaB, 4YTO SBMSEeTCs aBTOPOM
counHeHun, onybnukosaHHbix B 1997 rogy, B 2005 rogy usgaTtenbCTBOM ObiNo BBEAEHO B
rpakgaHckum oOOpOT KHMXKHOE wusgaHue. [lpyM  COMOCTaBfEHMM TEKCTOB COYUHEHUN,
pasMeLLEeHHbIX B 3TOM n3aaHun, 66110 YCTaHOBEHO YaCcTUYHOE KOMMpPOBaHWE NPOU3BEAEHMS,
aBTopoM KoToporo gasnsetca K. B 2011 rogy K. 3akasan AaHHbIn COOPHUK Yyepe3 UHTEPHeT-
MarasvH y opraHuMsaunm, oCyLecTBsiBLUEN OANCTAHUMOHHYIO Toproemto. NMonaran, 4to Takum
o0Opa3om OTBETYMKM pacnpoCTpaHunmM KHury (CObopHuK), B kKoTopon 6e3 cornacums uctua
BOCNPOM3BOAATCA hparMeHTbl COMMHEHNIN, aBTOPOM KOTOPbIX OH SBNSIETCS.

PeweHnem cypa, octaBneHHbIM 6e3 M3MeHeHUs anefsiiuUMoHHbIM orpeaerneHnem,
nckoBble TpeboBaHNA yOOBNETBOPEHDI.

CynebHas «konnerma no rpaxgaHckmm pgenam  BepxosHoro Cypa Poccunckon
depgepaumm oOTMeHuna coctogdBwMecs nNo geny cyaebHble MOCTaHOBMEHMS, YKasas
cnegywoulee.

YpoBneTBopsAsa MCKOBble TpeboBaHus, Cyd MCXoaun U3 Toro, YTo goctaBka cOOpHUKa
Oblna NnpomsBeaeHa KypbepoMm, npu 3TOM Ha BblgaHHOM K. yeke Bbina npocTaBrfieHa OTMeTKa
O TOM, YTO MPOAABLIOM SIBISETCA Kypbep MO MOPYYEHWUO OpraHmsauuu, OCyLLEeCTBISOLWEN
npogaxy OUCTaHLMOHHO, a NOTOMY CAESNKOW, COBEPLLUEHHON KypbePOM OT CBOEro MMEHU U No
NopyyYeHuto opraHmnsauum, HapyLweHsl npasa K. Kak aBTopa COMUHEHUMN.

BmecTe ¢ TeM CcyaOM yCTaHOBMNEHO, YTO ANCTAHUNOHHAA TOProBnsa ¢ UCMOMb30BaHNEM
cetn "MHTepHeT", roe pasmMeLlaroTcs Katanorn npegnosiaraembliX K peanusauum ToBapos, B
TOM YMCIE KHUT, OCYLLIEeCTBNSAETCH NPOAaBLIOM.

Ncxopa na nonoxeHun ct. 499 K PO no goroBopy PO3HUYHOM Kymnnv-npogaxu c
ycrnosmem O AOCTaBKke ToBapa MNOKynaTento Ha npojasBua BoanaraeTcsa 0643aHHOCTb He
TONbKO nepeaaTb ToBap NOKynaTesito, HO U OCTaBUTb ero.

O6s53aHHOCTL [OCTaBKM MOKyNaTemnto 3aka3aHHOro ToBapa OCYLLEeCTBMM OTBETYUK
(Kypbep) Ha OCHOBaHWW areHTCKOro [A0roBopa, 3akflYeHHOro € NpogaBLOM, COrfacHoO
KOTOpOMYy areHT (Kypbep) obs3ancs no MnopyyYeHuo npuHuunana (npogasua), OT CBOEro
MUMEHN UK 3a CYeT MnpuHUMNana, 3a BO3HarpaxaeHve [OOCTaBNATb 3akasbl KrMeHTam
npyHUMnana - uandeckum nuuam no agpecam, ykasaHHbIM MPUHUMNANoMm, U NpUHUMaTb
onnaTty 3a HUX, NepeyvYncrnsaTb NpuHUUNany nofyyeHHble 3a 3akasbl JeHeXHble cpeacTBa 3a
Bbl4ETOM BO3HarpaxgeHus.

NcnonHeHne obsizatenbctBa MOXET ObITb BO3MNOXEHO LOSMKHUKOM Ha TpeTbe nuuo,
€eCnn 13 3aKoHa, WHbIX MPaBOBbIX aKTOB, YCMOBMK 00s3aTenbCTBa WM €ro cyllectBa He
BblTEKAaeT 00s13aHHOCTb [OSPKHMKA WCNOMHUTL 0083aTenbCTBO NM4HO. B atom cnyvae
Kpeantop o06sa3aH NpUHATL UCNOSTHEHUE, NPeaSIOXKEHHOE 3a AO0SPKHUKA TPeTbMM nuuom (n. 1
cT. 313 TK PO).

C y4yetom nonoxenun n. 1 ct. 313 K PP ucnonHeHne obasaHHOCTM npogasBua Mo
AOCTaBke ToBapa MoKynaTesito MOXeT OblTb BO3JIOXEHO UM Ha TpeTbe NnUO, YTO He Bne4eT
3aMeHy npojasua no AOoroBopy Kyniv-npoaaxu Ha ykasaHHoe nvuo.

Mo cmbicny n.1 cT.1005 TK P®, npegmeTom areHTCKOro p[orosopa sBfisieTcs
COBepLUEHME areHTOM HpPUANYECKUX U PaKTUYEeCKUX OENCTBUA OT CBOEro MMEHU, HO 3a cyeT
npuHumMnana nmbo oT UMeHU 1 3a cYeT NpuHUMnana.

CnepoBaTtenbHO, B Criyyae, ecrniv Ha areHTa BO3roXeHa 0693aHHOCTb MO COBEPLLEHMIO
OPUONYECKNX U (PaKTUYEeCKNX OENCTBUA He MO 3aKITHOYEHWUIO, a MO MCMNOMHEHU0 Oorosopa
PO3HUYHOWN KYMMN-NpoAaxu, 3aknioYEeHHOro Mexay npuHUMnanom u TpeTbUM NULOM, areHT He
npuobpetaetT npaBa M He CTAHOBUTCA 0OOA3aHHBIM MO YKa3aHHOMY [OroBopy, a HeceT
OTBETCTBEHHOCTb /NUWb 3a Haafexallee coBeplleHne AOeNCTBUM MO €ero MUCMOSTHEHUIO,
NnpeayCcMOTPEHHbIX B areHTCKOM [OroBope.
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B cuny nonoxeHun npuBeAeHHOW HOPMbI MpaBa W YCrOBUW areHTCKOro [orosopa
Kypbep He npuobpen npaBa uM 06A3aHHOCTM NpofasLa, BbITEKalLMe U3 AoroBopa Kynmu-
npodaxu, NockonbKy obecneymBan ero WMCNOSIHEHWE TONbKO B 4YacTW MOCTaBKM TOBapa,
3aKa3aHHOro paHee npoAaBLOM, a TaKKe MNONyvYeHUa U nepefadn OeHeXHbIX CPeacTB OT
nokynaTens K NnpoAasLy 3a BbIHETOM BO3HarpaxgeHus.

CornacHo nogn. 2 n. 2 ct. 1270 TK P® ucnonb3ylowmmMm NponsBegeHMe MoXeT ObiTb
NPU3HaAHO NULO, KOTOPOE pacnpoCTpaHseT yKasaHHOe MpousBedeHne nyTem Mnpoaaxu Unu
WMHOrO OTYYXOEHUS ero opurmHana unm aK3eMnnsapos.

Takum obpasom, OEeNCTBUSA Kypbepa MO OCYLIECTBNEHUIO WUCKHOYUTENBHO MNOCTaBKM
ToBapa OT npogasBua nokynatento (K.) He sBRSTCA WUCNOMb30BaHMEM MNPOU3BELEHMS,
yKkasaHHbIM B noarn. 2 n. 2 ct. 1270 K P®.

Bonpoc 0 HapyweHun [encTBUAMM OTBETUMKOB WHbIX MpUHagnexawmux ucTuy
aBTOPCKMX MpaB, nognexawux 3awute B cyaebHoMm nopsgke, nyteM MX HenpaBOMEpPHOro
Ncnonb3oBaHMs CyaAOM HE nccnegosarcsa u B cyaebHom 3acegaHum He obeyxaancs.

(Onpenenenne CygebHon Konnermm no rpaxgaHckmm pgenam BepxosHoro Cyaa
Poccunckon ®enepaumm ot 27 aHBapsa 2015 r. N 5-KM14-129)

7. BO3MOXHOCTb B3bICKaHMAI KOMMNEHCauuu 3a HapylweHuWe WCKNYUTEeNbHOro
npaBa Ha npou3BeAeHMEe He 3aBUCUT OT TOro, 3Han §nM HapywuTenb O
HenpaBOMEpPHOCTU CBOUX AENCTBUMN.

M. obpaTtunacb B Cyd C MCKOM K u3gaTenbCTBY M nonurpaduyeckon opraHusaumm o
3awmTe aBTOPCKMX MNpaB WM B3bICKAHUM KOMMEHCAUMW MOpanbHOro Bpeaa, ykasaB, 4To
OTBETYMKN HapyLIMin ee aBTOpPCKMe npaBa, onybnukoBaB B m3gaHum - cotoansbome - 12
doTorpadumn, aBTOPOM KOTOPbIX OHA SIBMSETCHA, OOHAKO B KayeCcTBe aBTopa He ykasaHa.
lMockonbKy JOroBop Ha Mcnosib3oBaHue otorpaduin ¢ Hen He 3akntoyancsa, M. npocuna cyq
B3biCKaTb C OTBETUYMKOB aBTOPCKOE BO3HarpaxgeHue u KoMmneHcauur MopanbHOro Bpega C
KaXkgoro oTBeTYMKa.

PeweHunem cypa nckoBble TpeboBaHus M. yaoBneTBopeHbl YacTnyHo. C nsgartenbcrea
B3blCKaHa KOMMEHcauus 3a HapylleHMe aBTOPCKOro npaBa WM KOMMEHcauusi MOpasribHOro
Bpena. B ynoBneTBOpeHMn NCKOBLIX TpeboBaHMN K ApYromMmy OTBETUYMKY OTKa3aHo.

Cynom BTOPOM MHCTaHLUMWN YKa3aHHOE peLleHne B YacTu yooBneTBOpeHnsa TpeboBaHui
M. OTMEHEHO 1 BbIHECEHO HOBOE peLleHne 06 oTKase B UCKe.

CynebHas «konnerma no rpaxgaHckmm pgenam  BepxosHoro Cypa Poccunckon
depgepaumm oTMeHuna onpeneneHne obnacTHoro cyaa, ykasas criegytoLlee.

Paspeluas cnop n yooBneTBOpsii YaCTUYHO 3asBneHHble TpeboBaHus, cyd NepBou
WHCTaHUUKN MCXOOuUN M3 TOro, YTO M34aTenbCTBO ObIIO He BnpaBe BKMYaTh B poToan-b0om
0e3 paspeweHus M. doTorpacdum, aBTopoM U obnagatenemMm MHTennekTyanbHbIX npas Ha
KOTOpble OHa sBNseTcs. HapyweHue aBTOPCKMX MpaB MCTUA SABMASETCA OCHOBAHMEM OIS
BO3/0XEHNSA Ha OTBETYMKA (M34aTEeNbCTBO) OTBETCTBEHHOCTM.

OTmeHsis peweHve cyga n otkasbiBas M. B yOOBNETBOPEHMM UCKOBbIX TpebosaHun,
Ccyd BTOPOW MHCTaHLMK MCXO4MN M3 TOro, YTO M3aaTenbCTBO He 3Hano o6 aBTopctBe M. Ha
CrnopHble doTorpacmm, B CBA3M C 4YeM OTCYTCTBOBarna BMHA OTBETYMKA B HapyLUeHUU
aBTOPCKMX MpaB MUCTLA N HE MMENOCL OCHOBAHUI AN BO3MOXEHNSA HA HEro OTBETCTBEHHOCTMW.

Bmecte ¢ Tem cornacHo ct. 1301 K P® B cnydasx HapyLleHUsi UCKITHYUTENbHOro
npaBa Ha Npou3BedeHMe aBTOpP MMM MHOW MNpaBoobnagaTtenb Hapsgy C MCNONb30BaHUEM
ApYrMx NPUMEHUMbIX cnocoboB 3aLnTbl U MEP OTBETCTBEHHOCTU, YCTAaHOBIEHHbIX Kogekcom
(cT. 1250, 1252 n 1253), BnpaBe B cooTBeTcTBMM C . 3 cT. 1252 Kogekca TpebosaTb Mo
cBoeMy BblGOpYy OT HapywmTens BMECTO BO3MeLLeHMsI YObITKOB BbinnaTbl KOMMNEHcauun B
YCTaHOBJIEHHOM pa3Mepe.
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Ncxogs n3 nonoxeHnn n. 3 ct. 1250 K PO B pegakumm, 4encTBOBaBLUEN HA MOMEHT
pacCcMOTPEHNSA Aena, OCHOBaHMEM 1S B3bICKAHUSA KOMMEHCALUMN SBMANCA AOKa3aHHbIN bakT
HapylleHUsi aBTOPCKMX MpaB, KOMMEHcauuMsi He cTaBunacb B 3aBUMCUMOCTb OT TOro
obcToATENLCTBA, 3HAN NIM HAapPYLWNTESb O HENPaABOMEPHOCTU CBOUX LENCTBUN.

Cygoom yctaHoBneHo, 4To goroBop ¢ M. Ha ucnonb3oBaHwe doTtorpacuin, aBTopoM
KOTOPbIX OHa SBMSETCHA, HEe 3akniuancsa, Mexay TeM YykasaHHble doTorpadum 6binu
ony6nvkoBaHbl B U30aHHOM COOPHUKeE.

Kpome Toro, B cuny n.3 cr.1250 TK P® oTcytcTBME BWHbI HapylMTensa He
ocBobOXaaeT ero oT 0653aHHOCTM NPEeKpaTUTb HapylweHWe WHTEenneKkTyasnbHbIX npas, a
TaKkKe He WCKNYaeT MNPUMEHEHUS B OTHOLUEHMM HapyLuTenss Mep, HanpaBfeHHbIX Ha
3aLWnUTy Taknx nNpas.

(Onpenenenne CynebHon konnermm no rpaxgaHckum penam BepxosHoro Cypa
Poccunckon ®egepaumm ot 19 anpens 2011 r. N 77-B10-9).

depgepanbHbiM 3akoHOM OT 12 mapTta 2014 r. N 35-d3 B cT.1250 TK P® 6Gbinu
BHECEHbl M3MeHeHusi. CornacHo HOBOW pedakumMm n. 3 Ha3BaHHOW CcTaTbW  MepbI
OTBETCTBEHHOCTU 3a HapyLUEHWE WHTENNeKTyanbHbIX NpaB noanexar NPUMEHEHUIO Mpu
HaNU4MM BMHbI HAPYLUUTENS, €CNN MHOE He ycTaHoBneHo Kogekcom.

OTcyTcTBME BUHBI JOKa3bIBAETCS NMULOM, HAPYLUMBLLUMM MHTENNEKTYyarnbHbIE NpaBsa.

Ecnn nHoe He yctaHoBneHo K P®, npegycMmoTpeHHble noan. 3 n. 1 v n. 3 cr. 1252
Kogekca mepbl OTBETCTBEHHOCTU 3a HapyLUEHWE WHTENNEKTyanbHbIX NpaB, AOMyLEHHOoe
HapywmTenem npu OCYLWECTBNEHUN UM MNpeanpuHUMATENbCKOM OeATENbHOCTU, noanexar
NPUMEHEHNIO HE3AaBUCMMO OT BUHbI HapYyLUUTENS, €CNM Takoe NUUO He [LOOKaXeT, 4To
HapylweHne WHTEeNnNeKTyanbHbIX MpaB NPOW3OLLSIO BCNEACTBME HENpeogoniMMOn Cunbl, TO
€CTb Ype3BblYaHbIX U HENPEAOTBPATUMbIX MPU AAHHbIX YCIOBUSAX OOCTOATENLCTB.

Mpn aTOM OTCYTCTBME BWHbI HapywuTenss He ocBoboxpaeT ero oT 0653aHHOCTU
npekpaTuUTb HapyLlIEHWE WHTENMEKTyanbHbIX NpaB, a TakKKe He WCKIYaeT NPUMEHEHWE B
OTHOLUEHUM HEro Mep, NpeaycMoTpeHHbIX nogn. 5 n. 1 ¢t. 1252, nogn. 2 n. 1 ¢1. 1252 K PO,
nogn. 4 n. 1 cr. 1252, ocywecTBnsiemblx 3a c4eT Hapywutens (n. 5 cr. 1250 Kogekca).

8. UspaHue TMpaxa npousBeaeHUs B AONOJSIHEHME K TUPaXYy, BbllealeMy paHee
6e3 cornacusi aBTOpOB, camMO nNO cebe He cBUAETENbLCTBYET O HE3aKOHHOM
MCMNOSIb3OBaHUN MNPOU3BEAEHUs, €CQIu Ha MOMEHT BbixoAa npou3BeAeHUs B CBeT
u3gaTtenb o6riagan npaBoM Ha ero UCcrnosib3oBaHue.

Npynna aBTOpoB obpaTtunacb B Cyd C UCKOM K M3OaTenbCTBY O 3alumMTe aBTOPCKUX
npas, BO3MELLEHMM PAcXOAOB Ha onnaTy ycnyr npeacrasutenen, ykasas, 4to B 2001 rogy
NcTLaMn B COABTOPCTBE NOAroTOBMEH y4ebHUK AN By30B nog obuien pegakumen ogHoro m3
coaBTopoB. OcyLlecTBnss NpMHagnexaiime nctuam MMyLLecTBeHHbIe NpaBa Ha y4ebHUK, OHU
nepeganu npaBo Ha pABa u3gaHus ydebHuka oOTBETYMKY. Mexay OTBEeTYMKOM MU
OTBETCTBEHHbIM pPEeAaKTOpOM YyyebHuKa, NpenCTaBnsSBLUMM BeCb aBTOPCKUMA KOJSINEKTUB,
3aKknw4eHo aBa pgoroBopa - gorosop oT 6 wumwoHa 2001 r. o nepegade nutepaTypHOro
(Hay4HOro) npowusBedeHus ONA WUCMOMb30BaHMS CO CPOKOM [LEWCTBUA Tpu roga C pathbl
nognucaHna Ooroeopa M aBTOpPCKM aoroBop OT 15 HosGpst 2006 r. co Cpokom OencTBUSA
yeTblpe roga C MOMEHTa BbIXxO4a B CBET MEpBOro Tupaxa ydebHuka, M3gaHHOro B pamkax
3TOro gorosopa.

B nepuon OTCyTCTBMSI Yy OTBETYMKA 3aKOHHbIX OCHOBaHUK ANS  WUCNOMb30BaHUS
yyebHMKa UM B HapyLleHne npuHaanexawmx UcTuam UCKNIoYMTENbHbIX NpaB OCYLLECTBAEHO
n 3apeructpupoBaHo B PIY "Poccuinckas KHWxHas nanaTta" ewe OAHO udgaHve yyebHuka
obwum Trpaxom 7 000 ak3semnnsapos: 4 000 ak3eMnnsipoB - nepsBbli TUpax (NoanucaH B
nevatb 24 okta6psa 2005 r.) n gononHutenbHbin TUpax - 3 000 ak3emnngapoB (nognucaH B
neyatb 9 HoA6pA 2006 r.), a Takke OCyLLeCTBNEHO ero pacnpoctpaHeHue. OcyLecTBneHHoe
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OTBETYMKOM Wu3aaHne yyebHuka obwmm Tupaxom 7 000 3K3emMnnspoB C HapyLeHnem
npuHagnexawmx UcTuam MCKNIYUTENbHbIX NpaB Ha MUCMNOSb30BaHWE 3TOro yyebHuka gaet
ncTuam npaBo TpeboBaTb OT OTBETYMKA KOMMEHCAUMO B ABYKPATHOM pa3Mepe CTOMMOCTM
BCEX 9K3EMMNSAPOB Yy4yebHMKA, MIrOTOBIEHHBLIX C HapyLlEeHMEM aBTOPCKMX MpaB, B 4acTy,
nponopumoHanbHoOn 06beMy CO34aHHOrO aBTOPCKOro TEKCTa yvyebHuka.

PeweHnem cyga, octaBneHHbiM 6e3 N3MEHEHUA anennsiuMOHHbIM OnpeaerieHNneEM,
3asBMNeHHbIe UCKOBble TpeboBaHUSA y4OBNETBOPEHbBI YACTUYHO.

CynebHas «konnerma no rpaxgaHckmm pgenam  BepxosHoro Cypa Poccunckon
depepaumm He cornacunack € BbIBOAAMU HUXKECTOALLMX CyA0B MO CRneayowmmM OCHOBAHUSIM.

Paspeliasn cnop v ygoBneTBopsist YaCTUYHO 3asiBfieHHble TpeboBaHUs, cya ucxogmn ma
TOro, YTO BTOPOM TUpax yyebHuka, Bblweawmn B cBeT B saHBape 2007 roga, sBnsertca
OOMONHUTENbHBIM ~ TUPaXXOM K He3akoHHO Bblwewemy B 2005 rogy Tupaxy, OH
BOCMNPOM3BEAEH W pacnpoCTpaHeH OTBETYMKOM 0e3 paspelueHusa npaBoobnagartenen, ero
npaBoBasd CBs3b C aBTOPCKMM JoroBopoM oT 15 Hos6psa 2006 r. oTcyTcTBYeT. YKasaHHbIN
aBTOPCKUA [OOrOBOP, MO MHEHWIO cyda, He neranusyeTr TO msgaHue y4debHuka, KoTopoe
OTBETYMK OCYLLLECTBUIT UM NOAroTOBUN 6€3 3aKOHHBbIX OCHOBAHWUA.

Mexgy Tem ans npusHaHus UCMONb30BaHWUS NPOU3BEAEHUA 3aKOHHbIM He unmeeT
3Ha4YeHUsi, OCHOBHbIM WA AOMOMHUTENbHLIM TUPaXXOM OHO BbIMYLLUEHO, MMEET 3Ha4YeHue
nMwb T0, obragano nu nMUO Ha MOMEHT BbIXxOo4a NPOM3BEAEHWA B CBET MpPaBOM Ha €ero
NCNonb3oBaHKeE.

N3paTenbCTBO OCYLLECTBUIIO BbINYCK B CBET AOMOSTHUTENBbHOMO TUpaXka Npon3BeaeHus
B Nepuopg AencTBus aBTopckoro gorosopa ot 15 Hosa6psa 2006 r., B CBA3KU C YeM, MO CMbICNY
nonoxeHnn 3akoHa Poccuinckon depepauum ot 9 uona 1993 r. N 5351-1 "O6 aBTopckOM
npaBe W CMEXHbIX npaBax", [OEWCTBOBABLUEIO Ha MOMEHT BO3HUKHOBEHUS CMOPHbIX
NpPaBOOTHOLLEHWIA, UMENO NPaBo Ha M3gaHue y4yebHUKa; HapyLeHNs aBTOPCKMX NpaB MCTLIOB
AoNyLweHo He 6bINno, YTO He ObINo YyYTEHO CyaOoM.

B peweHun cyoa He npuBegeHa npaBoOBasi HOpMa, MNO3BOMsSKOLWAs NpU3HaTb
NCNonb30BaHME NUTEPATYpPHOro Npou3BeneHns B Nepuoa OeNCTBUS 4OroBopa HE3aKOHHbIM
Mo TOMY OCHOBaHWIO, YTO TUpaX M3gaH B AOMOSIHEHME K TUpaxy, BblluealeMy paHee 6e3
cornacusi aBTopoB.

(Onpepenenne CygebHon kKonnermm no rpaxgaHckum pgenam BepxosHoro Cyaa
Poccunckon ®egepaumm ot 31 masa 2011 r. N 5-B11-22)

9. UcTeu, obpawarowmunca B cya 3a 3aWmMTOM NpaB Ha NEepPCOHaX Kak Ha 4YacTb
npousBeAeHNUs, [OOMKEeH OOOCHOBaTb, YTO TaKOM MNEPCOHaX cylecTByeT Kak
caMoCTOSAITENbHbIN pe3ynbTaT UHTEJJIEKTyanbHOW AeATENbHOCTU.

MapTHepcTBO oO6GpaTunocb B apbuTpaKHbIi Cyd C WCKOM K WHOMBUAOYaNbHOMY
npeanpuHMMaTento O B3bICKAHUM KOMMEHCaLMM 3a HapylleHUe WCKNIYUTENbHbIX NpaB Ha
NCNonb30BaHME MEPCOHAXeEW OETCKOro MyrnbTunnnkaunoHHoro cepmana no 10 000 py6. 3a
KaXabl U3 7 NepCoHaxen.

PelweHnem apbuTpaxHoro cyaa nepBol MHCTaHUWUKW, OCTaBfeHHbIM 0e3 M3MeHeHus
NOCTaHOBMEHMEM apbUTPaXKHOro cyaa anennsuMOHHOW MHCTaHUuMW, uckosble TpeboBaHus
yOOBMETBOPEHbI, C OTBETYMKA B nonb3dy uctua B3bickaHo 70 000 py6. Cyabl coynmn, 4To
OTBETUYMKOM [ONYLLEHO HApYyLUEHWE UCKMOYMTENbHOrO npaBa Ha Bce 7 NepcoHaxewn, BMecTe
C TEM NPU3HAKOB, B CUITY KOTOPbIX YKa3aHHblE repon ayanoBmnayarnbHOro Nnpom3BeneHns MoryT
OblITb B cooTBeTCTBMM C M. 7 cT. 1259 K P® npu3HaHbl nepcoHaxamn kak obbekTtamu
aBTOPCKOro npasa, He onpeaenunu.

[MocTtaHoBneHvem apbuTpaxHOro cyaa KacCauMOHHOW MHCTaHumMu cyaebHble akTbl
n3meHeHsbl. ickoBble TpeboBaHus yooBrneTBopeHbl YacTuyHo. C npegnpuHuMaTens B Nosib3y
naptHepctBa B3bickaHo 10 000 py6. - KOMNeHcauusa 3a HapyLeHUe MUCKMYMTENbHbIX Npas.
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Mpn atom cyg He cornacunca ¢ NpaBoOBOW MO3VUMEN CyAOB NepBOM U anensisiuMOHHOWN
WHCTaHUUIN OTHOCUTENbHO onpeaerieHns oxpaHsaemMoro o6bekTa aBToOpCKOro npasa, npuLlen K
BbIBOAY, YTO HE3aKOHHOE WCMNOSIb30BaHME HECKOSbKUX 4YacTen (nepcoHaxen) ofHOoro
npousBedeHns, Oaxe SABMSALWMXCA CaMOCTOATENbHbIMKM OObeKkTaMy aBTOPCKUX Mpas,
COCTaBIISieT OHO HapyLUEeHMEe UCKITIYUTENBHOIO Npasa Ha NpousBeaeHune.

CynebHasa konnermss no 3kKoHommyecknmm crnopam BepxosHoro Cyama Poccunckon
depepaumn (pnanee - CynebHasa konnervsi), OTMEHSAS MOCTaHOBMEeHNe cyda KacCauWMOHHOW
WHCTaHUUKW 1 Hanpasenas eno B AaHHbIM Cy HA HOBOE pacCMOTPEHMe, pyKOBOLCTBOBasach
cnefyoLwmm.

Ncxopa n3 nonoxennn n. 3 n n. 7 cr. 1259 'K PP nepcoHax npon3BefeHUs MOXET
ObITb 06BEKTOM aBTOPCKMX NpaB, €CMM OH NO CBOEMY XapaKTepy Npu3HaH CaMOCTOSATESbHbIM
pesynbTatomM TBOpYeckoro Tpyaa astopa (N.7 cT.1259) mn BblpaxeH B Kakon-nmbo
ob6bekTuBHON dhopme (. 3 cT. 1259).

N3 n. 21 noctaHoBneHua NneHyma BepxosHoro Cyga P® ot 19 mnoHa 2006 r. N 15 "O
BOMpocax, BO3HMKLWINX Yy CyAOB MNPU PacCMOTPEHUN T[paXOaHCKMX [erl, CBA3aHHbIX C
npUMeHeHneM 3akoHogaTenbcTBa OO0 aBTOPCKOM MpaBe W CMeXHbIX npasax" u n. 29
noctaHoBneHunsa lNneHyma BepxoBHoro Cyaa P® N 5, lNneHyma Bebicwero ApbutpaxHoro
Cyna P® N 29 ot 26 mapta 2009r1. "O HeKkoTOpbiX BOMPOCaxX, BO3HUKLIMX B CBSA3N C
BBeJEHNEM B OeNCTBME YacTu vyeTtBepTomn [paxaaHckoro kogekca Poccuinckon depepaymmn”
(nanee - noctaHoBneHue NneHyma N 5/29) cnegyeT, YTO NOCKOMNbKY NPUHAONEXHOCTb YacTu
npousseneHnsi, HasBaHUS NPOU3BELEHUS U MNepcoHaXa npousBeneHuss K obbekTam
aBTOpCKOro npaBa oOycrnoBneHa Tem, 4YTO OHM MO CBOEMYy XapakTepy SBSIOTCA
CaMOCTOATENbHLIM  pe3ynbTaTtoM TBOPYECKOrO TpyAda, MNOBMEKWUM BO3MOXHOCTb WX
NCNONb30BaHMA HEe3aBMCUMO OT CaMOro NPOU3BEAEHUA B LENIOM, B KaXKAOM KOHKPETHOM
cnyyae cnegyeT yCTaHaBnvBaTb HanuMuMe y Takux OOBEKTOB MPU3HAKOB, MO3BONSANOLLNX
caenaTb Takon BbIBOA.

Mo ™HeHuto CygebHon kKonnervn, BbIBOL Cyda KacCauMOHHOW WHCTaHUMKU He
yunTbiBaeT nonoxeHunm n. 7 ct. 1259 MK P®, npmsBaHHbIX obecneunTb NpaBOBYH OXpaHy
YacTu nNpou3BedeHUd, HasBaHUIO MPOM3BEAEHUHA, MEPCOHaXy MPOU3BEAEHUs Hapsagy C
OXpaHON CaMoro NPou3BeaEeHNSA N HE3AaBMCMMO OT BCErO NPOU3BEAEHNS B LIENOM.

B cBsA3n ¢ 3TMM npusHaHne OTAENbHbLIX AENCTBYIOWNX repoeB MySbTUNIIMKALNOHHOMO
cepuana nepcoHaxamu B CMbIcrie nonoxeHwn n.7 cr.1259 K PP moxeT nosrneyb
HapyLleHMe aBTOPCKOro npaBa Ha 4YaCTb 3TOr0 MPOM3BeAEHUsI Kak obbekTa oXpaHseMblX
aBTOPCKMX NpaB M B3bICKaHWE AaHHOW KOMMEHCaL MM 3a Kaxabln hakT Takoro HapyLLeHus.

Hannuyne npusHakoB, NO3BOMAKOLWMNX CYMTATb NEPEUUCIIEHHBIX UCTLOM AEWCTBYIOLLMX
repoeB (BCeX UNN OTAENbHbIX) TAKUMWN MEPCOHaXaMn NPOM3BEAEHMS N BOCMPOM3BEOEHHbIE
Ha 3aknagkax oTAeribHble oparMeHTbl MyMbTUMNMMKAUMOHHOIO cepuana ¢ mnsobpaxeHnem
3TUX repoeB HYacCTAMM yKa3aHHOro NpoM3BeaeHUs1, KOTOpble MO CBOEMY XapakTepy MoryT ObiTb
NPU3HaHblI CaMOCTOSATENbHBIM Pe3yrbTaToOM TBOPYECKOro Tpyada, Noasiexano ycTaHOBEHMUIO
cyoamu npu paccMoTpeHuun gena.

C yyetom nonoxeHwn n. 1 ct. 1263, n.7 ct.1259 K PO, a Takke pasbsCHEHWUN,
cogepxawmxcs B n. 29 noctaHoBneHus neHyma N 5/29, nepcoHaxem ayanmoBusyarbHOro
npou3BefeHNsT Kak CaMOCTOSTENbHbIM pe3ynbTaTOM TBOPYECKOro Tpyda asTopa MoOryT
ABNATbCHA CO34aHHble W 3aMKCUPOBaHHbIE B ayauoBuM3yarbHOM psge  MynbTgunbMoB
ANHaAMU4YECKNE PUCOBaHHble (KyKOnbHble) 00pasbl rMaBHbIX repoeB, B OTNMYME OT APYrux
AENCTBYIOLWMX repoeB obnajarolime TakonM COBOKYMHOCTbIO NMPU3HAKOB, KOTOPble AenatT UxX
OpUrMHaNbHbIMW, Y3HABAEMbIMU U OTIIMYUTENBHLIMU OT APYrMX repoeB B CUMY UX BHELLUHEro
BMAA, ABWXEHWMW, ronoca, MUMUKA W WHbIX OPYrMX MPU3HAKOB, NpefHa3HaYeHHbIX O
3pUTENBLHOIO U CITYXOBOrO (B Criydae ConpoBOXAEHUSA 3BYKOM) BOCNPUATHUS.
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Mpun aTom ucTel, obpallaloWwmMncsa B Cya 3a 3alMTOM NpaB Ha NepCoHaX Kak Ha YacTb
npouvsBedeHns, OormkeH obocHoBaTb, YTO  TakoW  MEPCOHaX  CywecTByeT  Kak
CaMOCTOATENbHbIN pe3yrbTaT MHTENEKTYanbHON OeATeNbHOCTH.

BblIBOAOB O HanWuuMuM MNN OTCYTCTBUM OCHOBAHWUW O1151 MPU3HAHUSA YKa3aHHbIX UCTLIOM
AENCTBYOLNX L, ayANoBU3yarbHOro NpouMsBeeHnsa nepcoHaxamm 3Toro NnponsBeaeHus, a
pasMeLLEeHHbIX C UX U3obpaxkeHneM Ha KaHUEensapcKkux ToBapax oparMeHTOB M3 yKa3aHHOro
cepvana 4acTamMu npovsBeneHus kak obbekTamu aBTOPCKMX NpaB B COOTBETCTBMM C M. 7
cT. 1259 MK P®, cyngamn He caenaHo.

Ha ocHoBaHuu n. 28 noctaHosrieHus lNneHyma N 5/29 npu aHanuse Bonpoca O TOM,
ABNAETCA I KOHKPETHbIN pe3ynbTaT OObeKkToM aBTOPCKOro npasa, cydam cnegyet
y4uTbiBaTb, YTO, MO CMbICNy CT. 1228, 1257 n 1259 K P® B nx B3aMMOCBA3N TaKOBbIM
ABNSAETCA TONbKO TOT pe3ynbTaT, KOTOPbIN COo34aH TBOPYECKUM TpyaoMm. [1pu 3TOM HagnexuT
UMeTb B BMAY, YTO NoKa He JoKa3aHO MHOe, pes3ynbTaTbl MHTENNeKTyanbHOW OesATenbHOCTH
npegnonararTcsa CO34aHHbIMU TBOPYECKUM TPYAOM.

OTcyTcTBME YKa3aHHOM OUEHKN He NOo3BoNsieT onpeaenutb 00bekTbl aBTOPCKMX Npas,
B OTHOLWEHWN KOTOPbIX [JONYCTU/ HapylweHue OTBEeTYMK, XapakTep HapyleHus, a
COOTBETCTBEHHO, pasMmep KOMMeHcauumm, nognexawmnn B3bickaHuio Ha ocHoBaHuu cT. 1301 K
P®.

(Onpenenenne CynebHon konnermm no aKoHoMuveckum crnopam BepxosHoro Cyga
Poccunckon ®egepaumm ot 11 utoHs 2015 r. N 309-3C14-7875)

10. He3akoHHOe ncnonb3oBaHue yacTtum nponsBeneHus, Ha3BaHuA
npousBefeHns, NnepcoHaxa npousBeaAeHUs1 ABNAETCA HapyLweHUeM UCKITIYUTENbHOro
npaBa Ha npou3BefeHMEe B LESIOM, €CfiM He AOKa3aHo, YTO YacTb npousBeneHusA
ABMNAETCA CaMOCTOATESIbHbIM OO0 bEKTOM OXpaHbl.

CoBMECTHOE UCMNONb30BaHME HECKOSbKMX YacTem u (Mnn) NepcoHaxem OpHOro
npounsseneHnss obpasyeT 0auH hakT UCMONb30BaHUS.

MapTHepcTBO 0b6paTnnochk B apbuTpaxKHbIN Ccyg ¢ MCKOM K OBLLECTBY C OrpaHUYEHHOM
OTBETCTBEHHOCTbIO O B3bICKAHUM KOMMEHCALMM 3a HapyLleHUe ero UCKIYMTENbHbIX Npas,
BblpasmMBLLUEECA B pas3MeLleHMM Ha peanu3oBaHHOW OTBETYMKOM pyTOOMKE nepcoHaxewn
AEeTCKOro MynbTUMANKALMOHHOIO cepunana.

PeweHnem apbutpaxHoro cyda nepBOW  MHCTaHUMM  TpeboBaHuA  ucTua
yaoBneTBopeHbl B nNofiHOM obbeme. Cypa B3biCKan KoMneHcauuo Ha ocHoBaHum cT. 1301 TK
P® 3a He3akoHHOe pa3mMelleHMe Ha ToBape Kaxaoro OTAEerNbHO B3ATOr0 nepcoHaxa
MYNbTUNNIMKALMOHHOIO cepuana.

OTMeHsis pelleHne cyda NepBOM MHCTaHUMW, apbuTpaxHbln cyn anennsiuMOHHOMN
WHCTaHUMKW caenan BbiBO4 O TOM, YTO C OTBETYMKA B MOJSIb3Y MUCTUA NOLMEXUT B3bICKAHUIO
KOMMeHcauus 3a HapylleHWe WCKIMIoYUTENbHBLIX MpaB Ha npou3BedeHuMe Kak 3a OJHO
npaBoHapyLLeHue.

Cyn ykasan, 4YTo NpaBOBOM OXpaHe MOAMNEXWUT MPOoM3BEOEHNE, B KOTOPOM MNEPCOHaX
NOHMMAETCA KakK ero 4acTb, coepxalwasi onucaHue unu msobpaxeHue TOro UM WHOro
pencteylowero nuua B dopme (dpopmax), npucywen (Npucylmnx) npou3BedeHuto.
He3akoHHOEe  UCnonb3oBaHME  MNepcoHaxa  MNpou3BeOeHUsT  SBMSETCA  HapyLeHueM
NCKIMIOYUTENBLHOrO NpaBa Ha camo npousseneHue.

B cBA3n c aTmMm peanusaumio TOBapa, Ha KOTOPOM pasMelleHbl u3obpakeHusi
HECKOJSIbKMX NEePCOHaXen OQHOro Npou3BeaeHns (4eTCKoro MynbTUNNKALMOHHOIO ceprana),
cnegyeT paccmaTpuBaTtbh Kak OAHO NpaBOHapyLUeHne.

(CynebHble aktbl no genam N A35-7619/2013, A45-13982/2013, A41-66126/2013,
A40-107382/2013)
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11. BocnpousBeaeHue rnpaBOMEPHO OMNyOGsIMKOBAHHOro npousBeAeHUs Ans
yAoBreTBopeHus npodeccuoHanbHbIX NOTpebHocTen 6e3 cornacua aBTopa U UHOro
npaBoob6naaaTens u 6e3 BbinnaTbl BO3HarpaXxgeHMsA 3aKOHOM He NpeayCMOTPEHO.

OTcyTCTBME BWHbBI HapylmTena He ocBoboxpgaeT ero OT 0683aHHOCTM MpeKpaTUTb
HapyLleHue WHTenneKTyanbHbIX NpaB U He UCKIYaeT NpUMeHeHMe B OTHOLLEHUM ero Mep,
HanpaBfeHHbIX Ha 3alnTy Taknx Npas.

M. obpaTunack B cya Cc UCKOM K B. 0 3awmTe npaBa aBTOpCTBA U MCKIOYMTENBHOMO
npaBa Ha UCMonb3oBaHWE NPOU3BEAEHUS, YKa3aB, YTO SABNAETCA aBTOpoM U obnagatenem
UCKMIOYMUTENbHBIX MNpaB Ha oOTAenbHble rmaebl kHUrM; B 2008 rogy w3gatensCTBOM
yHuBepcuteTta Obin onybrnukoBaHa KHMra, aBTOPOM KOTOpoW ykasaH B. [JaHHOoe u3gaHue
COOepXuT pasgensl (TeEMbl), B COAepXKaHUM KOTOPbIX YaCTUYHO BOCNPOU3BEAEHO coaepaHue
rnae kHurn M., npun atom B. He nony4an cornacmna M. Ha BocnpounssefeHune rnas KHuru M.

M. nonarana, 4TO MNpu u3gaHun KHUrKM B. ObINM HapylleHbl ee aBTOpCKME npasa, U
npocuna cya obs3aTtb oTBeTYMKa onybnvkosate B CMW cBegeHus 0 HapyLleHUn OTBETYMKOM
ee aBTOPCKMX MpaB C yKkasdaHWeM MMEeHW AeNCTBUTEenbHOro npasoobnagartens, B3biCckaTb C
OTBEeTYMKa KOMMeHcauunio MoparnbHOro Bpeda 3a HapyLleHue npaBa aBTOPCTBa, KOMMNeHcaumo
32 HapyleHWe WCKITYUTENBbHOrO npaBa Ha WUCMONb30BaHME TMPOU3BEAEHUS, a Takxke
3anpeTuTb MNOBTOPHOE u3faHMe wnu gonedvatky, onybrnvkoBaHWe B 9MEKTPOHHOM BUAE,
pacrnpocTpaHeHne B ceTu "MHTepHeT", B ONeKTPOHHbIX MpaBoBblXx 6aszax kHurm B. c
BKIMOYEHUEM MOJIOXEHMUI YY>KOro NPon3BeaeHnsi, aBTOPOM KOToporo sasnsetcsa M.

PeweHnem cyna, octaBneHHbiM 6e3 MW3MEeHeHus CcygoM BTOPOM WHCTaHUMK, B
yAOBMNEeTBOPEHUN UCKA OTKa3aHo.

CynebHas «konnerma no rpaxgaHckmm pgenam  BepxosHoro Cypa Poccunckon
depepaumm OTMeHWUNa BblHECEHHbIE NO Aeny cyAebHble MOCTaHOBEHUS MO CreayloLnm
OCHOBaHUAM.

Cyn nepBow MHCTaHLUMK, paspellasa geno u otkasbiBagd M. B ncke, cocnarscs Ha To, 4YTo
YacTMYHOE UCMNOMb30BaHME OTBETYMKOM OMyONMKOBAHHOIO NPOU3BEAEHUSA B NeyYyaTHOM Buae
Kypca nekuMi B He3HAYMTEeNbHOM KONMYECTBE 9SK3EMMMSPOB MMENo MeCcTo B  €ero
npodgeccuoHanbHOM OeATenbHOCTU - NpenogaBaTesibCKkOM, a MMEHHO AN YTEHUS NeKuun,
T.e. B UENAX YOOBMEeTBOPEHUA COBCTBEHHbIX MpodecCuoHanbHbiX MNOTpebHOCTEN, YTO
SBMSETCA BOCMPOM3BEAEHUEM B JIMYHbIX Uensx. BWMHOBHbIX [EeWCTBUW, MOBRAEKLWUNX
HapyLleHne npaB UCTLa, OTBETYMKOM COBEPLLUEHO He ObIno.

Mexagy Tem nonoxeHus ct. 1273 TK P® (B pepakuuu, OeWCTBYHOLWEN HA MOMEHT
paccMOTpeHWss Jdena CcyaoMm), Jonyckawwme 6e3 cormacms  aBTopa WM MHOTO
npasoobnagatens un ©6e3 BbiNfAaTbl BO3HArpaXxgeHusi BOCMPOU3BEAEHME TpaK4aHUHOM
UCKIIOYUTENBHO B NWYHBLIX LEnsx npaBoMepHO 06HaApoOOBaHHOrO NPOU3BEAEHMS,
COCTaBMAT WUCKMOYEeHMe u3 obuwero npasuna 06 WUCKIYMTENBHOM MpaBe asTopa
npoussBefeHUss Ha ero WCNorb30oBaHME W NpPefocTaBnAlT npaBa TpeTbUM nuvuaMm Ha
cBOOOOHOE  MCMNOSb30BaHME  YYXKOr0  MNpoOM3BEOEeHMsI  TOMbKO  MpUM  OOKa3aHHOCTU
BOCNPOM3BEAEHNSA B NMUYHbBIX LEensx.

BocnpownssegeHue npaBOMEpPHO onyb6nnMKoBaHHOIoO npounsseneHus ans
yaoBrneTBopeHus npodeccrnoHanbHbix notpebHocTen 6e3 cornacusi aBTopa WM UHOTO
npasoobnagatens u 6e3 BbiNnaTbl BO3HArpaXaeHUst 3aKOHOM He NpeayCcMOTPEHO.

YuntbiBas pasbAcHeHUs, cogepxawmecs B n. 34 noctaHoBneHus MNneHyma N 5/29 wn
n. 32 noctaHoBneHus [MneHyma BepxoBHoro Cypa Poccunckon depepaumm oT 19 uioHA
2006 r. N 15 "O Bonpocax, BO3HUKLWIMX Yy CYAOB MNPWU PaCCMOTPEHUU TpaxAaHCKUX Oen,
CBSI3aHHbIX C MPYMEHEeHneM 3akoHodaTenbCTBa 00 aBTOPCKOM MpaBe M CMEXHbIX npasax”,
ANa NpU3HaHUA BOCMNPOU3BELEHUS, OCYLIECTBASEMOro WUCKMYUTENBHO B JIMYHLIX LEnsXx,
HeobXo4MMO HanuMyne COBOKYMHOCTUM TaKUX MPU3HAKOB, Kak HEKOMMEPYECKUA XapakTep
NCronb30BaHUA (MCNOSb30oBaHWe, He MNpUHOCSLLee [0X04) M ayauTopusa nocnegywoLero
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NCNoNb30BaHMA NPOM3BEAEHNSA, @ UMEHHO NOTPEOHOCTM NONb30BaTENSA UMK Kpyra ero CeMbM.
OTcyTCcTBME OOHOMO M3 3TUX MNPU3HAKOB CBUAETENbCTBYET 00 MHbIX, HE JIMYHbIX Uensax
BOCNpPOU3BEEHNS.

Mcnonb3oBaHMe OTBETYMKOM HanevaTtaHHOW (BOCNPOM3BEAEHHOW) KHUMM B npoLlecce
NnoBCeAHEBHOM TPyAOBOM MpenogaBaTesibCkon AEATENbHOCTU ANA YTEHUS NeKUuun Henb3s
cynTaTb NUYHLIM UCMNOMBb30BaHNEM, NOCKOSIbKY B AAHHOM Crlydae OHa UCMNONb3yeTcsa He Ans
COBCTBEHHbIX (CEMENHbIX, ObITOBbLIX) MOTPEOHOCTEN M HE ANA PeLUeHNa CBOMX NIMYHbIX Aen B
npouecce paboTbl, a Ana notpedbHocTen oby4arowmxcd. MNpodeccnoHanbHas AeAaTenbHOCTb
npenogasaTens He SABMSEeTCS ero Jin4Hou chepon, He ABNAETCA U OeATEeNbHOCTLI0 B NINYHbIX
uensax, Tak Kak B npouecce oOyyvyeHUa Mexagy npenogasaTenemM U obyyalowmmucs
CKNaabliBalOTCA HE NU4YHble CBS3M, a OTHOLWEHUS No OOy4eHMIo, KOHEYHbIM pe3ynbTaToMm
KOTOpbIX ABNSETCA nepefadva npenogasarenem 3HaHuin oby4atoemycs.

Mpn aTom npenogaBaTenbckas OesATeNnbHOCTb, B KOTOPOW B TOM 4uUCre MNpU YTEeHUU
NeKuMn MCcnonb3yeTca BOCMPOM3BELEHHOE MNPOu3BeadeHMe, COMPOBOXAAETCHA MOMyvYeHneM
OTBETYMKOM BO3HarpaxgeHus (onnata Tpyga), YTO cocTaBnsieT ero pgoxond (Bbirogy).
OnnauynBaemas pOesaTenbHOCTb npenojaBatenss He sABngetcd  GrnaroTBOpUTENbHOM
HEKOMMEpPYECKON [OeATernbHOCTbl. TO 0B6CTOATENbCTBO, YTO Yy OTBETYMKA OTCyTCTBOBAas
roHopap 3a u3gaHve npousBedeHus, AN BO3HWUKWWX Mexay CTopoHamu no aeny
NPaBOOTHOLLUEHUIA KOPUANYECKOTO 3HAYEHNSA HE NMeEET.

B cBssn ¢ atum BocnpousBeneHne B. B ero kHure, HaneyataHHOMW M30aTeENbCTBOM
YHMBEpPCUTETA, MaB APYron KHUrM, aBTOPOM KOTOpPbIX sBnsetca M., B HapyweHue npaswun,
ycTaHoBleHHbIX cT. 1273 K PP, gaxe B HECKOSIbKMX 3K3eMnnispax ABNSAETCA HapylleHuem
NCKMIOYUTENBHOMO NpaBa aBTopa Ha UCMONb30BaHWE NPON3BEOEHMS.

Kpome Toro, cornacHo ct. 1274 'K P® ponyckaeTtcsa 6e3 cornacms aBTopa Unv MHOro
npasoobnagaTens u 6e3 BbiNnaTbl BO3HArpaxaeHusi, Ho ¢ 06s3aTenbHbIM yKazaHUEM NMEHU
aBTOpa, Npov3BefeHne KOTOPOro UCMONb3yeTCHd, N UCTOYHMKA 3aMMCTBOBaHUSA UUTUPOBaHME
B OpuUrnHane v B nepeBoe B HaY4HbIX, MONEMUYECKNX, KPUTUHECKUX UIN MHPOPMALIMOHHBIX
uensax npaBoMepHO OBHapoOoBaHHbLIX Mpou3BedeHun B obbeme, onpaBOaHHOM LErbio
UMTMPOBaHUS, BKIKOYaa BOCMNPOU3BeLEHME OTPbIBKOB M3 ra3eTHbIX M XYpHalibHbIX cTaTen B
dopme 0630poB nevaTu; Ucnorb3oBaHWe NpaBoOMepHO OBGHAPOAOBaHHLIX MPOM3BEOEHUN U
OTPbIBKOB M3 HMX B KayecTBe UMNICTpaUun B U3gaHusaXx, paguo- u Tenenepenadax, 3Byko- u
BMaeosanmcax yd4ebHoro xapakrepa B ob6beme, onpaBaaHHOM NOCTaBAEHHON LENbHO.

B neyaTHOM BocnpousBedeHHOM ak3eMnnsipe kHuru B. B pasgene o pekomeHgyemom
nuTepaTtype Ha3blBaeTCHa KHWUra, cogepxawas npoussBefeHus uctua. Mexagy Tem uvyxue
NCNONb30BaHHbIE CTPaHWLbI U3 3TOr0 NPOU3BELEHNS U UMS UCTLA B KHUre B. He ykasaHbl, He
nocTaBneHbl KaBbl4kn, a 06bEM 3aMMCTBOBaHMSA HE ONpaBAaH Lenblo LMTUPOBAHUSA, MPU 3TOM
OTBETYMKOM ObIfi HapyLUEeHbl NpaBuia UMTUPOBaHNA. YKasaHne B KayecTBe "pekoMeHgaumm
npoynTaTb”, N0 MHEHUIO 3aABUTENS, HENb3A paccMaTpuBaTb Kak LMTUPOBaAHWE, CHOCKU UMK
UHopmauuo 06 KnCNoNb30BaHUM CaMUM  OTBETYMKOM  PEKOMEHOYEMOW 4uTaTensam
nutepatypbl. Kpome TOro, npasuna uuTUpPOBaHWS He [OMyckawT, 4YTobbl CHOCKa Ha
ncnonb3yemMoe nNponsBegeHne gasanacb He B TOM MecTe, rae npuBedeHa uutaTa, a B Apyrom
MecTe TeKcTa.

(Onpepenenne CynebHon konnermm no rpaxgaHckum penam BepxosHoro Cypa
Poccunckon depepaunm ot 24 masa 2011 r. N 5-B11-32)

12. MNMpaBa Ha nepcoHaxm ayanoBuU3yasibHbIX npounsBeaeHUn -
MYyNbTUMNUKALUOHHBbIX punbMoB, co3gaHHbiX Ao 3 asrycta 1992 roga, npuHagnexar
npeanpusTUIO, OCYLLECTBUBLLUEMY CHLEMKY MYNbT(dUNbMa, TO €CTb KUHOCTYAUU (UNK eé
npaBonpeeMHuKy). Y uU3NYeCKMX nuy, NPUHMMABLUMX Yy4yacTue B CO3[aHUMU
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MynbT(PUNbMOB B YyKa3aHHbIA Nepuoa, OTCYTCTBYHT MCKIHOUYUTENbHbIe MpaBa Ha
MynbT(UNBbMbI U UX NePCOHAXMW.

Y. obpaTtuncsa B cyq C UCKOM K OpraHm3auumn o B3bICKaHMM KOMMNEHCAUMN 3a HapyLLueHne
aBTOPCKMX NpaB M 3anpeTte pacnpoctpaHsate USB-HakonuTenu, BbINOMHEHHbIE B dhopme
Urpylek ¢ usobpaxxeHneM nepcoHaxen MynbTPUAbMOB, YyKa3sblBad, YTO OH SBMSETCS
aBTOPOM 3TUX NEepPCOHaXemn, YTO OTBeTYMK Be3 JoroBopa C aBTOPOM NepPCOHaXKeWn BblMycKkaeT
USB-Hakonutenn B oopMe urpyLlek ¢ nobpaxxeHnem nutepaTypHbIX repoes 1 npogaeT ux,
TEM CaMblM, MO MHEHUIO UCTUA, HE3aKOHHO WCMOMNb3yeT CO3[aHHble TBOPYECKUM TpyaoM
ncTua o6beKTbl aBTOPCKMX NpaB..

PelweHunem cyna, octaBneHHbIM 6€3 N3aMeHeHNs CyiloM BTOPOW MHCTaHLMW, OTKa3aHo B
yAOBMNETBOPEHNUN UCKOBbLIX TpebOoBaHMIM NO CNeayoLWmMM OCHOBaHUSAM.

B cuny n.7 cr.1259 TK P® aBTOpCcKME npaBa pacnpoCTpaHslTCA Ha 4acTb
Npoun3BeaEeHNs!, Ha ero Ha3BaHue, Ha NepCoHaX NPOU3BEAEHUS, €CNN NO CBOEMY XapakTepy
OHU MOryT 6bITb NPU3HAHbI CaAMOCTOATENbHBIM pe3ynbTaToOM TBOPYECKOro Tpyda asTopa U
oTBeYalT TpeboBaHNSIM, YCTAHOBIEHHbIM M. 3 JAHHOW CTaTbMW.

Taknm 06pa3om, aBTOPCKMM NMPaBOM OXPAHAETCH Kak BCE NpousBedeHue B LerioM, Tak
n nobas opurnHanbHasi CaMOCTOSATENbHAA 4YacTb 3TOr0 MNPOU3BELEHMS, €ro HasBaHue,
NnepcoHaXK He3aBUCMMO OT UX AOCTOMHCTB U Ha3HAYeHUs, €CNN OHU BblpaXeHbl B KakoM-nmbo
00bekTMBHON hopme.

B cuny ct. 1259 TK P® camoctodatenbHbiMM O6beKTamMu aBTOPCKUX MpaB Hapsgy C
nuTtepatypHbiMM M CUEHapHbIMW  MPOM3BEAEHUAMM  ABNAOTCA  ayaMoBU3YyarbHble
npounsBeaeHus.

O6nagaTenemM UCKNIOYUTENBHOIO NpaBa Ha NEPCOHAX MYNbTUMNKALMOHHOIO omnbmMa
Kak 4acTb Mpou3BedeHna saBngetca obnagatenb  UCKMIOYMTENbHOMO nNpaBa  Ha
MYNbTUNIIMKALUNOHHBIA OUbM, T.€. Ha BCE NPOU3BEAEHME B LLENTIOM.

ABTOPCKMMW NpaBaMn Ha ayauvoBu3yaribHOE Npou3BedeHune, a, cnegoBaTenbHO, U Ha
NMEepPCOHaXN MyNbTUMAMKALMOHHBIX (UIbMOB - [OEWCTBYKOLWMX NUL B NPOU3BEAEHUN,
Npu3HaeTCa 3a PUONYECKUM NULOM - NpeanpuaTMeM, OCYLLECTBUBLUUM CbEMKY (burbMa,
4YTO cooTBeTcTBOBano TpeboBaHuaM 4. 1 cT. 486 K PCOCP 1964 r., gencrsoBaBlLUEN Ha
MOMEHT CO34aHNsA MynbTUNNNKALNOHHBIX (PUIbMOB

B cootBetctBuMM co cT. 486 TK PCOCP 1964 r. aBTOpCKOEe MpaBO Ha KMHODUITbMbI
npuHagnexano kuHoctyamm "Coto3mynbTdunbm" Kak npeanpusituio, OCYLLECTBUBLLEMY
CbeMKy punbmoB, n gencrtsosano 6eccpodHo (cT. 498 K PCOCP). Obbem aBTOpPCKOro
npaea kuHoctyaumm onpegensanca ct. 479 'K PCOCP wn Bkntoyan B cebs B T.4. npaBo Ha
ony6nvkoBaHWe, BOCMPOM3BEOEHME W pacnpoCTpaHeHMe CBOUX MpPOU3BEAEHUIA BCeMU
A03BOMEHHbIMW 3aKOHOM criocobamu.

ABTOpCKOE NpaBO KMHOCTYAUN Ha hunbMbl ObINIO COXpaHEHO 3a HEN U Nocne BBeeHUs
B gencteue 3akoHa Poccuickon ®epepaumm ot 9 mona 1993 r. N 5351-1 "O6 aBTopckom
npase N cMexHbIx npasax" (n. 4 noctaHoBneHuss BepxosHoro Coseta P® ot 9 uions 1993 r.
N 5352-1 "O nopsigke BBeaeHunsa B gencteme 3akoHa PP "OO6 aBTOpCcKOM npaBe M CMEXHbIX
npasax", cT. 6 ®egepansbHoOro 3akoHa ot 18 gekabpa 2006 r. N 231-93).

CtaTtbsa 6 ®epepanbHoro 3akoHa oT 18 pgekabps 2006 r. N 231-®3 ykasbiBaeT, 4TO
aBTOPCKOE MpaBO HOPUANYECKMX §nuy, BO3HMKWee Ao 3 asrycta 1993 r., 1O ecTb A0
BCTynnenna B cuny 3akoHa Poccuickon ®depepaumm ot 9 uionsa 1993 r. N 5351-1 "O6
aBTOPCKOM NpaBe M CMEXHbIX NpaBax”, NpekpaLlaeTcs no UCTEYEHUN CEMUOECATUN NET CO AHS
npaBoMepHOro o6HapoaoBaHNA NPON3BEAEHMS, @ €CNN OHO He ObiNo 06HapoagoBaHO - CO AHA
cosfgaHus npoussBedeHus. K  COOTBETCTBYHOLUMM  MPaBOOTHOLIEHUSIM MO aHanoruu
npuMeHsTCa npasuna 4actn 4deteepton K P®. [Ona uenen ux npuMeHeHUs Takue
topuanyeckne nuua cHNTaTCA aBTopamMu NPou3BeaeHNi.
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ObnapaTtenemMm UCKNOYMTENBbHOMO AaBTOPCKOrO MNpaBa Ha  MYMAbTUNNMKALMOHHbLIE
GunbMbl B HacTtosiwee Bpemsa sapnsetca OIYMN "O6beanHeHHaa rocygapCTBeHHasd

KMHoKkonnekymsa" (oo nepenMmeHoBaHuA - Oryri "dunbmodoHAa KWHOCTYauUu
"CotoaMynbTdunbmM"), KOTOPOE nNpPeaoCTaBUSio OTBETYMKY TMpaBa Ha WCNOSNb30BaHUE
COOTBETCTBYHOLUNX OOBEKTOB aBTOPCKOro MpaBa - MEpPCOHaXen ayanmoBm3yarnbHbIX
npounsseneHnmn (MYNbTUAANKALNOHHBIX ¢1nbMoB) npouns3soacTBa KMHOCTYauK
"Coro3mynbTdunbm”.

NcTtey npuHuman ydactme B pabote Hag dunbMamMuM Ha OCHOBaHMM aBTOPCKO-
NpaBoOBbIX [OOMOBOPOB, C HWUM ObINMM 3akM4YeHbl OOroBOpbl O CO34aHUW  CLEHapueB
MYnbTUILMOB, COOTBETCTBEHHO, €ro0 NpaBa U 00513aHHOCTU, Kak U npaBa MU 06A3aHHOCTU
KMHOCTYOuK, onpeaensanmcb 3TMMN JOrosopamu.

B paHHOM cnyyae aBTOp cueHapus, MPUHMMaBLUMKA y4yacTMe B CO34aHUU
MYNbTUNNINKALMOHHBIX  OUIBbMOB, He BrnpaBe npeteHgoBatb Ha  obnagaHue
NCKNIOYUTENbHLIMWN NpaBaMu Ha UCMOSIb30BaHNE 3TUX (PUTbMOB, a TakkKe UX NEPCOHAXEWN.

B cBow o4epenb, KUHOCTYAMS OOMKHA cobrtogaTb UCKMOYUTENBHBIE aBTOPCKME NpaBa
Ha cueHapHble npousBedeHus. [NpyM 9TOM aBTOP He nNUWeEH npaBa Ha WCMNOSfIb30BaHWE
CO3[aHHOro ero TBOPYECKUM TPYAOM CLIEHAPHOro NPOM3BEeAEHNS, BKITOYasi N ero NepCoHaxw,
Nno CBOEMY YCMOTPEHMUIO, B TOM YucCrie nyTemM nepegadum ero Apyromy nuuy Ans cosgaHus
HOBOrO NpPou3BeaeHNa NyTeM NHOW OpPUrMHaNbHOW SKpaHM3aLUuKn, NOCTAaHOBKM, YTO MOSTHOCTLIO
COOTBETCTBYET TPEOOBAHMAM MEXOYHAPOL4HOro Npaea, B YaCTHOCTM BepHCKOW KOHBEHLMM NO
OXpaHe nNuTepaTypHbIX U XyOO0XeCTBEHHbIX NpondseneHun 1886 roga, a Takke TpeboBaHMAM
cT. 1260, 1263 TK P®, KoTOpble perynupytoT 1 npaBa aBTOPOB CLiEHAPHbIX NPOU3BeLEHUN
npu cosdaHun ayauoBu3yarnbHbIX MNPOU3BELEHUA WM NpU  CO34aHMM  MPOU3BOAHbLIX
npousBeaeHNN.

HapylweHun aBTOPCKMX MpaB aBToOpa CueHapus K MyJbTUNIIMKAUMOHHBIM ouribMam
npy paccMOTPEHUN OaHHOro fena CyaoM He YCTaHOBMEHO, UCTLOM TaKKe He npeacraBrieHo
AokasaTesnibCTB, YTO TPETbMM fIMLOM HapyLlanucb YCOBUS 3aKOYEHHOro C HUM aBTOPCKOro
AoroBopa Ha cosfaHuve cueHapueB K MyrnbTunibMam, Kak He OoKasaHO U TO, YTO TpeTbe
nMuo nepegasano KOMy-nvbo npuHaanexaiime nUCTuy aBTOPCKUE MpaBa Ha MCMNoSib3oBaHWe
nepcoHaxewn cueHapHbIX NPOn3BeaeHUN.

KuHoctyaus "Coto3mMynbTuibm" aBnsnacb €OUNHCTBEHHbIM obnagatenem
WCKNIYUTESNbHbIX NPaB Ha MUCMNOSIb30BaHNE CO3[aHHbIX €0 MyNbTUNSIMKALUNOHHBIX (OUNbMOB;
B HacTosiLlee BpeMs ykasdaHHble npaBa npuHagnexaT npaBonpeeMHUKY KMHoctyaum - Oryri
"O6begnHEHHAs rocygapCTBEHHAsA KMHOKOMNeKums".

Takum obpasomMm, kuHocTyama "Coto3mynbTdounbm" 3aknoumna ¢ OTBETYMKOM
NULEH3MOHHBIN OOroBOP, MO KOTOPOMY OTBETYMK MOMYYMiT NPOCTYH (HEUCKITHOUYUTENBHYIO)
MUUEH3NI0  Ha  UCMONb3oBaHME  3adUKCMPOBaHHbIX B ayAMoBM3yaribHOM  psige
MYNbTUMIMKAUNOHHBLIX  (OUNBMOB  MEPCOHaXen  nyTeM  UX  BOCMPOU3BEOAEHUS U
pacrnpocTpaHeHUsi B MPOCTpPaHCTBEHHO-OObeMHOM dopme B Buage kKopnycoB USB-
HakonuTenen. lNpn 3TOM cornacus aBTopa CUeHapusl K yKasaHHbIM MYNbTUNANKALMOHHBLIM
ounbMam Ha 3akniYeHne SaHHOro NIMLEH3MOHHOMO 4OroBopa 3akoH He TpebyeT, NOCKOSbKY
aBTOpP CUEHapus He siBnsieTca obnagaTenem MCKNIYUTENbHBLIX NMpaB Ha ayauMoBM3yaribHOe
npousBeaeHne B LENOM U Ha ero 4acTtb - MEPCOHaX.

Mpn Takux ob6cToATENbLCTBAX Cyn MPULLIEN K BbIBOAY O TOM, 4YTO BbIMYCK WU
pacrnpocTpaHeHne oTBeTyMkoMm USB-Hakonutenen B Buae QUIYPOK MEPCOHaXeEN He
HapylwaeT 3aKOHHbIX WHTEPEecOB M MpaB MUCTUA Ha NpuHagnexawue emy nmtepaTtypHble
Npoun3BeneHNsT N X NEPCOHAXW, MOCKOSbKY Npu U3roToBneHmMmn ykasaHHbix USB-HakonuTenemn
3TN 00BLEKTbl aBTOPCKOro MpaBa - CKa3KWM-NMOBECTU M CLEHapUn K MYMbTUNIMKALNUOHHBIM
dunbmam - He UCNonb3oBariMCb, COOTBETCTBEHHO, aBTOPCKME MnpaBa nucatenda u asTopa
cueHapueB K MyNbTUNNUKALMOHHBIM (ufibMam He HapyLLanuchb.
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(Pewenne bacmaHHOro pawnoHHoro cyga ropoga Mocksbl ot 19 anpena 2011 r.,
oCTaBfeHHoe B cune onpeaeneHneM MockoBcKoro ropoackoro cyga ot 21 Hoabpsa 2011 r.)

13. Mpn paccmoTpeHun TpeboBaHMM O 3awUTe ABTOPCKUX NpaB Heoo6xoammo
yCTaHOBJIEHWE TOro, KTO SIBNSIeETCA aBTOPOM pe3ynbTaTa WHTENNeKTyanbHOU
DEeATeNbHOCTU N MOXHO N AaHHbIN pe3ynbTaT CYUTaTb TaKOBbIM (TO €CTb CO34aH Nnun
OH TBOPYECKUM TPyAOM aBTOpa).

MpuHUMN wucyepnaHns npaBa, MpegycMaTpuBaloOWMA  BO3MOXHOCTb Yy4yacTusa B
rpa)kgaHckoM 0b0opoTe MMEHHO 3K3eMmnnsapa NPoM3BeAeHNs, NPaBOMEPHO BBEAEHHOIO B 3TOT
obopoTt, 6e3 panbHenwero cornacus npasoobnagatens, He HagensieT Y4acCTHUKOB
rpaxxgaHckoro obopoTa npaBOM MO CBOEMY YCMOTPEHMIO WCMNONb30OBaTb CaM pes3ynbrar
WHTENNEeKTyanbHON AEATENbHOCTM (@ HE ero 3K3eMnnsp Ha maTtepuanbHoOM HocuTene) 6e3
BbINfaTbl BO3HArpaxaeHus npasoobnagartento.

CeTb "UIHTEepHET" He sABNSIeTCS MECTOM, OTKPbITbIM Afisi cBO6OAHOro NOCeLLEHNs, Mo
cmbicny cT. 1276 TK PO.

6. obpatunca B cya C UCKOM K OOLLECTBY C OrpaHMYEHHOW OTBETCTBEHHOCTbLIO,
n3myeckomy nuuy O 3almMTe aBTOPCKMX MpaB, ykasaB, YTO SIBNSieTCS aBTOPOM KaTtasnora
NPOEKTOB [auyHblX AOMOB M OaHb. Ha cante otBeTuMka B ceTu "WHTepHeT" pasmelleHbl
npuHagnexawme emy npovsBeeHunsl, 4Hem HapyLLeHbl ero aBTopcKkue npasa.

PeweHnem cyga nepBor MHCTaHUMWN, OCTaBMEHHbIM 6€3 N3MEHEHNA anennsaunMOHHbIM
onpegeneHnemMm obnacTHoro cyfa, B yaoBreTBOPEHUN UCKOBLIX TpeboBaHM 0TKa3aHo.

CynebHas «konnerms no rpaxgaHckmm pgenam  BepxosHoro Cypa Poccunckon
depgepaumm He cornacunacb C MNOCTAHOBMEHUAMM HWXKECTOSLWMX Cy[OB MO Credylowmm
OCHOBaHUAM.

C yyétom nonoxeHun n. 1 ct. 1228 K PP cyay npu paccmMoTpeHun gen, CBsA3aHHbIX C
aBTOPCTBOM Ha pe3ynbTaT UHTENNEKTyanbHON AEATENbHOCTU, AN1S NPaBUbHOrO paspeLLeHns
crnopa HaanexuT YCTaHOBUTb, KTO SBMSETCA aBTOPOM pes3ynbTaTa WHTennekTyanbHOn
AEATENbHOCTU U MOXHO N [aHHbIA pe3ynbTaT TakoBbIM cuYMTaTb (TO €CTb CO34aH N OH
TBOPYECKMM TPYAOM aBTopa).

lMepeyeHb pe3ynbTaToB WMHTENMEKTyanbHOW AEATENbHOCTM M MPUPABHEHHBIX K HUM
CpencTB WHOMBMAyanuMsauuun puanyecknx nuy, ToBapoB, paboT, ycnyr v npegnpusTun,
KOTOpbIM nNpenocTaBnsieTcss npaBoBasi oOxpaHa (MHTennekTyanbHoM COBCTBEHHOCTLIO),
cogepxutca B . 1 ct. 1225 'K PO 1 He siBngeTca ncyepnbliBatoLmM.

Paspewas cnop, cyn nepBO/ UHCTAHUUN HE YCTAHOBWI, KAKUM UMEHHO OXPaHSEMbIM
pe3ynbTatoM  MHTENNeKTyanbHOW  OeATeNbHOCTU  SABNSAKTCA  rpaduyeckne  3CKu3bl,
npeactaeBneHHble b.

OfgHoBpeMEHHO C 3TUM, OTKasbiBasi B YOOBMETBOPEHUN MCKOBbLIX TpeboBaHuKW, cya
nepBOM MHCTaHUMM NPULWEN K BbIBOAY O TOM, 4YTO B. He gokasan 1o o6CTOATENBLCTBO, YTO
SBMSIETCA aBTOPOM MPOM3BEAEHUN, pa3MELLEHHbLIX HA canTe OTBeTYnKa B ceTu "MHTepHeT".
Mpn atom B cymebHoOM 3acegaHum ObiNo ycTaHoBneHo, 4to B 2012 rogy Poccuiicknm
aBToOpckMM obuectBom "Konmpyc" OCyLLECTBMIEHO OEnOHMpPOBaHME 3K3eMnadpa KaTanora,
aBTOPOM KOTOpOro 3Haumtca b., a notomy B cuny nornoxeHun n. 1 cr. 1300 K P® ero
aBTOPCTBO Mpe3toMupyeTCs.

Cyo nepBOM WMHCTaAHUMKM Takke nNpuwén K BbiBogy 006 wucyepnaHum npaea,
npegycMoTpeHHoMm cT. 1272 K PO.

Mexgy Tem [aHHbIM NpUHUMN  npegycMaTpuBaeT BO3MOXHOCTb ydacTua B
rpaXkgaHckoM obopoTe MMEHHO 3K3eMnigpa NpoM3BeaeHNs, NPaBOMEPHO BBEAEHHOIO B 3TOT
obopoT, ©6e3 panbHenwero cornacus npasoobnagartens, He Hagenas Yy4YacTHUKOB
rpaxkgaHckoro obopoTa npaBoM MO CBOEMY YCMOTPEHMIO WUCMONb30BaTb CaM pesynbTar
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WHTENNEeKTyanbHOW AeATEeNbHOCTM (@ He ero aK3eMnnsap Ha MartepuanbHOM HocuTene) 6es
BbiNnaTbl BO3HArpaXxkaeHnsa npasoobnagarento.

B cootBetctBMM co cT. 1276 K P® ponyckaiTcs 6e3 cornacus aBTopa WM MHOMO
npaBoobnagaTtens n 6e3 BbiNfaTbl BO3HArpaXxaeHuUs BOCNPOU3BEOEHME N pacnpoCTpaHeHne
N3roTOBIIEHHbLIX 3K3eMNNApoB, cooblleHne B acdump unm no kabenw, goBedeHwe [0
BceoOLLero ceegeHnsa NponsseneHns n3obpasnTenbHOro UCKyccTBa unn dotorpagoruyeckoro
npou3BeneHnsi, KOTOpble MOCTOSAHHO HaXOAATCA B MeCTe, OTKpbITOM Ansi cBo6ogHoro
NnoceLleHnsl, 3a WCKIIOYEHMEM CryvaeB, €ecnv u3obpaeHue npou3BeAEeHUs SABNSAETCS
OCHOBHbIM OOBEKTOM WMCNOMb30BaHMA WUNN M300paxeHne nNpoun3BeAEeHUS WUCMNONb3yeTcs B
Lensix n3sneyeHuns npuobinu.

HonyckaeTcs cBoboaHoe ncnonb3oBaHne nytem BOCMpou3BeaeHus "
pacrnpoCTpaHEeHUs U3rOTOBIIEHHbLIX 3K3eMMNNSPOB, coobuwieHns B acup mnu no kabento,
AoBefeHust 4o Bceobulero ceefieHnsa B oopme n3obpaxeHnsa nNpounsBedeHUn apXUTEKTYpbI,
rpagoCcTpouTenbCTBa U MNPOU3BEOEHUIM CaAOBO-MAPKOBOrO WCKYCCTBA, PACMOSIOKEHHbIX B
MecTe, OTKPbITOM Ans cBOOGOAHOro NoceLweHns, unn BUAHbIX U3 3TOro MecTa.

Ccblnasacb Ha nonoxeHus ct. 1276 N'K P® kak Ha ewé ogHO OCHOBaHME AN OTKa3a B
yOOBETBOPEHUN UCKOBbLIX TpeboBaHun b., cya He y4én, 4To rpadpuyeckme acKu3bl, KOTopble
ncTel nonaran pesynbTaTaMy CBOEro TBOPYECKOro Tpyaa, HE OTHOCATCS K NePEYNCTIEHHbIM B
Ha3BaHHOW HOpMe npaBa peayrbTaTaMm UHTENNEeKTyanbHON AeATeNTbHOCTU.

Kpome Toro, cetb "MHTepHeT" - 9TO MHGOPMAaLMOHHO-TENEKOMMYHUKALNOHHAA CeTb,
KOoTopasi He SBMNSeTCA MEeCTOM, OTKPbITbIM AnA cBOOOAHOro noceLeHuns, no cMblcny cT. 1276
K PO, yto cyaom Takke y4TEHO He BbIno.

(Onpepenenus CynebHon konnermm no rpaxpgaHckum genam BepxosHoro Cyaa
Poccunckon ®egepaumm ot 19 maa 2015 r. N 84-KIM5-1, ot 26 masa 2015 r. N 84-KIM15-4)

14. NpaBa Ha aBTOPCKUMA KOHTPOJIb U HaAA30p 3a peanusaumen apxXvMTeKTypHOro
npoekra, He OyAy4YuM no cBoenM nNpaBOBOWM npupoade MpPaBOMOYUSIMM B COCTaBe
UCKIIOYMTENbHOro MnpaBa, He npeanonaraldT BO3MOXHOCTb NPUMEHEHUS MNpU  UX
HapyweHMU KOMMEHCATOPHOro MexaHu3mMa, npeaAyCMOTPEHHOro Mnpu HapylleHUuun
MMYyLLEeCTBEHHbIX aBTOPCKUX Npas.

XK. obpatunacb B cyg C UCKOM K OBLWECTBY C OrpaHUYEHHOW OTBETCTBEHHOCTLHO,
NMPOEKTHOMY WHCTUTYTY O NPU3HAHUW aBTOPCKMX MNpaB, B3bICKAHUW KOMMEHcauuMuM 3a WX
HapyLleHue, KOMMeHcauMm MopasbHOro Bpeda, ykasas, YTo et Oblnl BbIMOMAHEH 3CKU3HbIN
NpoekT n paspaboTka paboyen OOKyMeEHTauun 3oaHust BETEpUHapHOW KnuHuku. lMonarana,
YTO MOCMEe OKOHYaHMS MNPOEKTHbIX paboT B xode peanusauun [OoroBopa CTPOUTENbHOro
nogpsaa en He 6bina npegocTaBneHa BO3MOXHOCTb OCYLLECTBIIEHNSA aBTOPCKOro Haa3opa 3a
CTPOUTENLCTBOM OObEKTA.

PeweHnem cygna nepBoM WHCTAHUMW WUCK YOOBIIETBOPEH YaCTUYHO: MPU3HaAHO
aBTopckoe npaBo X. Ha apXUTEKTYpHbIM MPOEKT, peann3oBaHHbIA OTBETYMKOM B
apXMTEKTYPHOM OOBbEKTe, CTPOUTENBbCTBO KOTOPOro He 3aBepLueHo; B nonb3y XK. B3biCKaHa
KOMMeHcauus 3a HapylweHue npaBa Ha aBTOPCKMMA HAA30p, a Takke KomneHcauus
MOpansHoro Bpeaa.

ANennsuMoHHbIM onpegerneHnemM obnacTHOro cyaa pelleHne cyga nepBon MHCTaHUUK
N3MEHEHO, CHUXXEH pa3Mep B3bICKaHHOW KOMMNEeHcauuu.

CynebHasa «konnerma no rpaxgaHckmm pgenam  BepxosHoro Cypa Poccunckon
depgepaumm He cornacunacb C onpefeneHVeMm cyga anensiaiuMOHHOW WHCTaHuuKW, ykasas
cnegywoulee.

Cyoom npu paccmoTpeHun crnopa Obino yCTaHOBMEHO HapylleHne npaBa aBTOpa Ha
aBTOPCKUA KOHTPOSb, B CBA3W C YeM cyd yaoBnetBopurnt TpeboBaHue uctua O B3bICKaHUU
KomneHcauum B cooTBeTCTBUKN cO CT. 49 3akoHa Poccuickon depepauum ot 9 mnona 1993 r.
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N 5351-1 "O6 aBTOpCcKOM npaBe M CMeXHbIX nNpaBax” (aanee - 3akoH), 4ENCTBOBABLUErO Ha
MOMEHT BO3HUKHOBEHUSA NPaBOOTHOLLEHWMN.

[Mpn aTOM Ccyq He yYér, YTO NPaBOOTHOLUEHUA MeXOy CTOPOHaMWM BO3HUKIN B nNepuos
aenctensa 3akoHa, Korga 6bin 3aknioyYéH JoroBop NoAapsifa U co3fdaH apXMTEKTYPHbIN 3CKU3,
nMenu Onawunca xapaktep n Ha MomeHT obpaweHusa XK. B cya ¢ UCKOM aBTOPCKOE MpaBo
perynuposasnocbk nonoxeHumsamu 'K PO.

MpaBo Ha aBToOpCKMK KOHTpOsib (r. 2 cTt. 1294 K P®) no cBoemy coaepxaHuo He
ABNAETCA WMYLLECTBEHHbIM NPaBOM, MMeeT CBOer LUenbk Npu peanu3auumm cosgaHue
AOMNOJSTHUTENBHOW MNPAaBOBOM 3alUUTbl OT MCKaXXeHUs aBTOPCKOro 3ambiciia U LEeNOCTHOCTU
npounsseneHnsi. ATO NPaBo y4yacTus B peanu3aummn npoekta ero aBTopa (M TONbKo aBTopa),
KOTOpOEe He npefHasHadeHo Ans nepefayn gpyromy nuuy. Takmm obpasom, B pamkax npasa
Ha  WUCNONb3OBaHWE  MNpousBeneHUs (MmywiecTBeHHOro  npaea)  copmmpoBaHo
CaMOCTOATENbHOE MPaBo, He HOCsILee UMYLLECTBEHHbIN XxapakTep, a NoTOMYy C Y4ETOM ero
nNpaBOBOW MpuUpoAbl 3a €ro HapylweHue He MOXeT MNPUMEHATLCS KOMMEHCALNOHHbIN
MexaHW3M, NpegyCMOTPEHHbI MPU HApYLUEHUN UMYLLECTBEHHbIX NpaB aBTopa.

Paspelasa cnop, cyn ykasan, YTo OTBETYMKOM HapyLIeHO HEeMMYLLECTBEHHOE MpaBo
NCTLA KaK aBToOpa apXUTEKTYPHOro NpoekTa.

Mpn aTtoM cyn npuMeHun nonoxeHwsa crt.49 3akoHa, KoTopble npegycMaTtpuBaloT
B3bICKAHME KOMMEHcauMM 3a HapyleHWe  UCKMYUTESNbHbIX NpaB,  SABASKOLWUXCA
UMYLLLECTBEHHbIMMU.

Ccbinika cyga Ha To, 4TO HOopMbl YeTtBépTon 4vactn K P® cogepxaT aHanorndHole
NonoXeHus, KoTOpble no3BonstoT NPUMEHUTb KOMMNEeHCaLUNOHHbIV MeXaHn3m,
npegyCMOTPEHHbIN 3@ HapylleHWe WMYLLEeCTBEHHbIX MpaB, MpW HapyweHun npasa
HEUMYLLECTBEHHOrO, MpU3HaHa  HEnpaBWSIbHOW, MOCKOSIbKY  HOPMbl  FPa)K4aHCKOro
3aKoHOAaTeNIbCTBA Takon BO3MOXHOCTU HE JOMYCKatoT.

Cya cocnancsa Takke Ha nonoxenus cr. 25 degepanbHoro 3akoHa oT 17 Hos6ps
1995r. N 169-®3 "O6 apxuTekTypHOM pfestenbHocTn B Poccunckon Pepepauun”, B
COOTBETCTBUM C KOTOPbIMW JMLO, MPaBO KOTOPOro HapyLeHO Mpu OCYLEeCTBEHUN
apPXUTEKTYPHOW OeATenbHOCTU, MOXeT TpeboBaTb MOSTHOrO BO3MELLUEHUSA MPUYUMHEHHBLIX eMy
ybbITKOB B COOTBETCTBUM C rpaXKadaHCKUM 3akoHogaTenbctBom Poccuiickon depepaumm.

Mopsagok Bo3MmelleHUs yObITKOB npegycmoTpeH cT.15 K P®. Pasmep ybbiTKOB
NoaNeXMT OOKa3blBaHUIO CTOPOHOW, nonararowen, YTo OHWM Obinv el NPUYMHEHBI, Yero npu
paccMOTPEHUN Aena UCTLOM caenaHo He BbIo.

Mcxoga w3 npuHUMna OUMCMO3UMTMBHOCTU  FPaXOaHCKOro 3akoHogaTenbcTBa  Ans
peanusauuun nmMuoM CBOEro npasa HeobxoaMmo ero (nmua) BoNensbaBrieHne, B CBA3N C YEM
camo no cebe HeocyuwecTBneHne XK. NnpaBa Ha aBTOPCKUA KOHTPOSb HE CBMAETENbCTBYET O
HapyLLEHMM ero OTBETYMKAMMU.

Cyn npu paspeleHun crnopa He yctaHoBwur, npeanpuHumana nu K. nonbITkn
peanun3oBaTb CBOE NMPaBO Ha aBTOPCKUM KOHTPOSb, @ Takke NPUYUHBLI, NO KOTOPbIM 3TO NpaBo
peanu3oBaHO He ObINo: B CBA3M C NPEnaATCTBUSIMU B OCYLLECTBMAEHUU, YUHUMbIMUI
oTBeTYMKamu, nmbo B cBA3N ¢ 6e3nencTBmem camoro ucTua.

(Onpepgenenne CypebHom komnerMm no rpaxgaHckum genam BepxosHoro Cypaa
Poccunckon ®egepaumm ot 12 maga 2015 r. N 36-KIM15-2)

15. UcknouutenbHoe npaBo Ha nporpammy ana 9BM, cosgaHHyo B pamkax
MCMNOJIHEHMA YCTAHOBJIEHHbIX ANA paboTHuKa (aBTOpa) TPyAOBbIX OOs3aHHOCTEW,
nepBoHayanbHO BO3HUKaeT Yy paboTtopatens, ecnM WHOe He npeaycMOTpeHo
[OroBopom.

b. obpatunca B cyg ¢ nckom k 'Yl o npusHaHum aBTOpoM nporpamm ans 9BM,
B3bICKAHMN KOMMEHCaUMM 3a HapyLUeHWe UCKITIYUTENBHOrO npaea, ykasas, YTo paboTan Ha
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npeanpusatin, Bxogswem B coctaB Y1, B AOMKHOCTM WMHXEHepa aBTOMaTU3NPOBAHHOM
CUCTEMbI YMpaBrieHus, npeanpuaTue ucnonb3oBano ero nporpammbl ang OBM u He
Npon3BOAMIIO ONMaTy 3a X NCNOoSb30BaHMeE, YeM HapyLwuno npaea b. kak aBTopa.

PelweHnem cyna nepBon MHCTaHUMK, OocTaBneHHbIM 6e3 n3meHeHns anennAaumoHHbIM
onpegeneHMeM rOpOACKOro cyda, WCKOBble TpeboBaHWA YOOBMETBOPEHbl 4YacTuyHO: b.
npu3HaH aBTopoM nporpamm ana 3BM, B yaoBneTBOpPEHUM OCTaNibHOM 4YacTU WCKOBbIX
TpeboBaHNn OTKa3aHo.

Cyoom yctaHoBneHo, 4to b. pabotan B cdunmnane Yl ¢ 1989 ropa B KkadecTtBe
NHXXeHepa aBTOMaTU3NPOBAHHOW CUCTEMbI ynpasBneHus, ¢ aekabps 1990 roga no ceHTabpb
2011 roga - B 4OMKHOCTU HavaribHUKa oTaena asBToMaTusnpoBaHHOW CUCTEMbI YpaBIieHUs.

CornacHo TpyaoBomMy goroeopy b. 6bin 06543aH BbINONHATE TpeboBaHMA AOMKHOCTHON
WHCTPYKUUKW, €OMHOro TapudHOro KeanvuKaunoHHOrO CnpaBOYHUKA, NpaBuil BHYTPEHHEro
TPYAOBOro pacnopsigka, KonmekTMBHOro 4oroBopa v Apyrnx HOpMaTMBHbIX aKTOB.

M3 nonoxeHun MHCTPYKUMWM criegoBarno, 4To B crniyXkebHble 0653aHHOCTM ucCTua
BXOOWUIIO OCYLLECTBNEHNE PYKOBOACTBA MO BHEAPEHMIO annapaTHO-MporpaMMHbIX NPOEKTOB
MO COBEPLUEHCTBOBAHWMIO YrpaBfieHUs NPOW3BOACTBOM Ha OCHOBE COBPEMEHHbIX CPeacTB
BbIYUCIIUTENBHON TEXHWUKWA, KOMMYHUKALMIA N CBA3WN; yvacTue B COCTaBMNEHUN TEXHUYECKNX
3aiaHMi No CO3JaHW0 aBTOMAaTU3MPOBAHHOM CUCTEMbl YMNpaBreHus npeanpuaTmem u
OTAENbHbIX NOACUCTEM; pa3paboTka MEepPONPUATMIA MO MOBbLILEHMIO KAa4eCcTBa U HAOEXHOCTU
aBTOMaTU3NPOBAHHOM CUCTEMbl YMNpaBfeHus npeanpuaTueM, paclimpeHutio cdepbl ee
NPUMEHEHNS,  MOLEPHMU3aALUMM  NPUMEHSIEMbIX  TEXHUYECKMX  CPeacTB, a  Takke
COBEpLUEHCTBOBaHWE opraHn3aumm 1 NOAroTOBKM 3a4ay yrnpasfeHns Npou3BOLCTBOM.

Paspelwasa cnop, cya ucxogun w3 TOro, Y4TO B COOTBETCTBMM cO CT. 12 3akoHa
Poccunckon degepaumm ot 23 ceHTs6pa 1992 r. N 3523-1 "O npaBoBon oxpaHe nporpamm
ANSA 9NEKTPOHHbIX BbIYUCIIUTENbHBbIX MalMH M 0a3 gaHHbIX" UCKIYUTENbHOE NpPaBO Ha
paspabortaHHyto Bb. nporpammy npuHagnexano paboTogartento, MNOCKONbKy paspaboTka
nporpamm ana 9BM ocyuwectenganack b. B pamkax 3aknto4€HHOro ¢ HAM TPYAOBOro Jorosopa
N BO3ITOXKEHHbIX HA HETO AOJMKHOCTHOW MHCTPYKUMEN 06A3aHHOCTEN.

[orosBopoB 06 MCNOMb30BaHUKN Cry>KeOHOro Npou3BeaeHns, Ha OCHOBaHUM KOTopbIX b.
MOrfia OCyLLEeCTBUTLCS ONriaTa Takoro MCNosfb30BaHNSA, CTOPOHAMM He 3aKIoyarnoch.

Takum o6pasom, cya nNpuWEN K BbIBOAY, YTO B COOTBETCTBUMM C TpeboBaHusiMU
AencTBoBaBLUEro 3akoHogaTenbCcTBa y b. He uMenocb OCHOBaHWW MpeTeHOoBaTb Ha
BO3HarpaxaeHue.

Kpome Toro, cyaom yCTaHOBMEHO, YTO pa3paboTKy nporpaMm UcTel, OCyLLeCcTBAAN Ans
NX MCNONb30BaHNA Ha NPEANPUATAM C NPUBNEYEHMEM TEXHUYECKMUX PECYPCOB NPEeanpUsTUS 1
CaMOCTOATENBHO BHeAPAN pa3paboTaHHble nporpaMMbl B MPOM3BOACTBEHHYIO OEeATENbHOCTD
BO3rMaBnsieMoro MM OTAena, nporpaMMbl UCMOMb30BaNUChL TOMBbKO Ha NpeanpuaTum M co
BPEMEHN YBOSIbHEHWS UCTLIA HE UCMONb3YIOTCA.

Mpn Takmx oOCTOsATENLCTBAX CyA OTKasan B yOoBneTBopeHuMuM TpeboBaHui O
B3bICKaHMN KOMMNEHCALMKN 3a HapyLUEHNE UCKNIOYMTENBHOMO Npasa ucTtua.

(Pewenne Tsepckoro panoHHoro cyga r.MockBbl oT 21 Hosi6pa 2012r.,
anennauMoHHoe onpegeneHve cynebHon Konnermn no rpaxgaHckum genam MockoBCKOro
ropogckoro cyaa ot 28 mapta 2013 r.)

16. ABTOp npousBeAeHUs onpeaensieTcA Ha OCHOBe 3aKoHoAaTesbCTBa,
AeNnCcTBOBaBLUEro Ha MOMEHT CO34aHuA AaHHOro npousBeaeHus.

. obpatunca B cyg C WUCKOM K opraHudauuu, Jl. O NpusHaHUM My3blKanbHbIX
npoun3BeAeHN, BbIpaXeHHbIX B OObeKTMBHOM (hopMe B BUAE HOTHbIX 3anucen B psge
MYy3blKanbHbIX NPOU3BEAEHUN, NX COCTABHbIMU YaCTAMU U UMEIOLUMU MO OTHOLLEHUIO K HUM
CaMOCTOATENbHOE 3HayYeHue; NPU3HaHUM 3a HUM (MCTLOM) npaBa Ha noslyyeHne OOXO4OB B
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pasmepe 50% OT COBMECTHOro UCnonb30BaHus € J1. 3TUX My3blkanbHbIX MPOU3BEAEHUMN KakK 3a
COaBTOPOM [JaHHbIX MpousBefeHun; obasaHun J1. BbiNnaymBatb emy (MCTUy) AoxoAdbl B
pasmepe 50% B crnyd4ae COBMECTHOIO WCMONb30BaAHUA My3blKallbHbIX MNPOU3BEOEHWN;
06a3aHUN opraHm3aummn cobnogaTb NUYHbIE HEMMYLLLECTBEHHbIE NpaBa aBTOPOB Ha UMS Mpu
BOCNPOM3BEAEHUN U PACNPOCTPAHEHUU  MaTepuarbHbIX  HOCUTENen, coaepXxalimx
hoHOrpamMmbl My3blKarnbHbIX MPOM3BEOEHUN, MOTMBUPYS CBOM TpeboBaHMS TeM, YTO AaHHbIe
My3blKalibHble Npou3BeaeHus ObinM co3gaHbl coBMeCcTHbIM Tpyaom ¢ J1. B 1988 rogy. Ero
(ucTua) HenocpeACTBEHHbLIN BKMaA 3aknoyancad B COYMHEHUU CaMOCTOATENbHbIX Menoauu,
KOTOpble MO3Xe BOLN B YKa3aHHble My3blkarnbHble npon3sefeHus. B ganbHenwem Te vyactu
npounsseaeHnin, aBTOPOM KOTOPbIX OH ABMSETCS, UCNOMNHANNCL UM CaMOCTOATENBHO Ny6nn4Ho
B BMOE WHCTpyMeHTanbHbiX nbec. OH (ucTeu) sBnaetca uyneHoMm O6LEpPOCCUMICKON
obuiectBeHHON opraHu3aummn "Poccuiickoe aBTtopckoe obuectso" (PAO) ¢ 1989 roga u 3a
npowegwunn nepuog B PAO 3apeructpypoBan psg nNpousBegeHun, B TOM  4ucre
WHCTPYMEHTarbHble NbeChI.

PeweHnem cyna, octaBneHHbIM 0e3 M3MeHeHUs CyqoM anennauuoHHOM MHCTaHLUMW,
nckoBble TpeboBaHus . ya0BNeTBOPEHbI YaCTUYHO.

CynebHaa «konnerma no rpaxgaHckmm pgenam  BepxosHoro Cypa Poccunckon
depepaumm ¢ BbiIBOOAMM HUXECTOSALLMX CYAOB HE cornacunach no crie4yoLwmm OCHOBaHNAM.

Paspewsas cnop no cywecTtBy, cyq nepBov NMHCTaHLNKN, PYKOBOACTBYSICb NONTOXEHNAMMU
yactun yetBepTton (ee cT1. 1228, 1257-1259) K P®, BBegeHHon B gencteBne ¢ 1 sHBaps
2008 r., npuwen K BbIBOAQY O YaCTUYHOM YAOBMNETBOPEHUU UCKOBbIX TpeboBaHui, ucxogs m3
TOro, YTO yCTaHOBMeH hakT cO3OaHUA OTAENbHbIX My3blkanbHbIX NpousBedeHun . n Toro,
YTO 3TU NPOM3BEAEHNSA SABMSAOTCA COCTABHbIMU YacTAMU MPOU3BESEHUI, NO NOBOAY KOTOPbIX
BO3HMK CMOp, B CBA3N C YeM 3TU NPOU3BEAEHUS Cyd B MOTMBMPOBOYHOM YacTu peLueHus
npu3Han co3gaHHbIMU COBMECTHbLIM TBOpYeCKMM Tpyaom J1. n ., To ecTb B COaBTOPCTBE.

Mpn 3TOM cCya BTOPOW WHCTaAHUMM, CcOrnawasicb C TeM, YTO K CMNOPHbIM
NPaBOOTHOLUEHUAM MOANEXUT NpumeHeHuto [paxxagaHckun kogekc PCOCP 1964 r., ykasan,
YTO MPUMEHEHME CyLOM MEePBOM MHCTAHUMWM HOpM 4eTBepTon 4actm K PO He npuBeno k
NPUHATUIO CYAOM HE3aKOHHOrO peLleHUs, NMOCKOSMbKY MOo3uuuMs 3akoHodaTensi o BOMpocy
perynupoBaHusi coaBTopcTBa B [paxgaHckom kopekce Poccunckon dPegepauum no
cpaBHeHuto ¢ ['paxgaHcknm kogekcom PCOCP 1964 r. He nameHunacs.

BmecTe ¢ Tem npousBeaeHusi, No NoBoAy KOTOPbIX BO3HMK CMOP, CO3A4aHbl 40 3 aBrycra
1992 .

C y4yéTomM pasbsiCHEHMW, cogepXawmxca B .27 noctaHoBneHusa [lneHyma
BepxosHoro Cypma Poccuiickon ®epgepaumm ot 19 umoHa 2006 r. N 15 "O Bonpocax,
BO3HUKLLIMX Yy CyOOB NPU PacCMOTPEHUN TPaKOAAHCKUX Aerl, CBA3aHHbIX C NPUMEHEeHueM
3akoHogaTenbcTBa 006 aBTOPCKOM MpaBe W CMEXHbIX npaBax", M. 2.2 MOCTaHOBMEHUS
lNneHyma BepxosHoro Cyga Poccuiickon ®epepaumm N 5, MNMneHyma Beicluero ApbutpakHoro
Cypa Poccuinckon ®epepauumn N 29 ot 26 mapta 2009r. "O HekoTopbIX BOMpocax,
BO3HMKLLMX B CBSI3M C BBeAEHMEM B fencteue Yactn yetsepton K PP" Bonpoc 0 ToMm, KTO
aBnsieTca obnagarenem npas Ha Npou3BeaeHue, OOMKeH ObiTb paspeLleH B COOTBETCTBUM C
Hopmamu K PCOCP 1964 r.

OTO CyaOM Y4YTEHO He 6bINno, 4YTO MOBMEKNO MNPUMEHEHWE He noAasnexallero
NPUMEHEHNIO 3aKOHa.

Cyay ¢ ydyeTtom nonoxeHun ct. 482, 475 TK PCOCP 1964 r. cnegosasno yCTaHOBUTL: O
Kakux Npoun3BeaeHnsIX BO3HMK CNOp; Koraa BbiMyLieHbl B CBET UMK BblpaXXeHbl B OO bEKTUBHOM
dopme, No3BONALWEN BOCMPOU3BOANTL pe3yribTaT TBOPYECKOW AeATenbHOCTU aBTopa,
npousseneHnsi, MO MNOBOAY KOTOPbIX BO3HUK CrMOpP; ayTEHTUYHOCTb MPOU3BEAEHUN,
BblpaXXEHHbIX B OOBEKTMBHOMW OpMe Ha MpeAcTaBfeHHbIX CTOPOHaAMKU HocuTensax (B
YaCTHOCTU, KnaBmpax CrMOPHbIX NPOU3BEAEHUI), TEM, KOTOPblE ObINKN BbIMYLLEHbI B CBET UMK
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BblpaXeHbl B OOBEKTMBHOM OpMe BMnepBble; co3daBanUCb N 3TU MPOU3BEAEHUA B
COaBTOpPCTBE, TO €CTb COBMECTHbIM TBOpYeckum Tpyaom [. u Jl.; B 4YemM Bbipaxancs
TBOpYeckun Bkrag . B co3gaHne aTux npousBeneHnin: aBnseTtcs nu . coaBTopoM unm xe
NCMNONHUTENEM MMTaPHbIX NAaPTUA 3TUX NPOU3BEOEHUI.

OTn obCcToATENBCTBA CYyAOM YCTAHOBMNEHDLI HE ObINK.

Mpn aTOM pelleHne cyga COO4epPXUT B3aUMOUCKITHOYaloWmMe BbIBOAbl OTHOCUTENBHO
nponsseneHnn, Mo MOoBOAY KOTOPbIX BO3HWK CMNOP, @ MMEHHO: Cy4 YyKasblBaeT, 4TO 3TU
npounsseneHnsi co3fgaHbl B COaBTOPCTBE, TO €CTb COBMECTHbIM TBOPYECKMM TPYAOM, NpU 3TOM
yKasblBaeT, YTO OHM CO34daHbl C UCMONb30BaHWEM OPYruX NPOuU3BEeAEHUN, aBTOPOM KOTOPbIX
aBnseTca ., Takke ccblflaeTcs Ha TO, YTO MPOU3BEOEHMUS, aBTOPOM KOTOpbIX siBnsieTcsa I,
BKIKOYEHbI B CMOPHbIE NPOM3BEOEHUA.

. N3HAYanNbHO B MCKOBOM 3asiBNEHUM CCbINAncs Ha TO, YTO SBNSAETCS UCMOMHUTENEM
rMTapHbIX NapTUh OcnapuBaeMblX MPOU3BEAEHUN, YKasbliBasi NPU 3TOM, YTO WCMOSTHUTENO
NPUHALNEXUT UCKIHUYNTENBHOE NPaBO Ha UCMOMHEHNE 1 YTo J1. 3anpeLtaeT UCTLY UCNOSHATb
npounsseneHnsi. YTOYHUB UcKoBble TpeboBaHusA, . ykasbiBan B MX 0BOCHOBaHWe, 4TO ero
TBOPYECKMI BKIag 3akntovancst B COYMHEHUM CaMOCTOATENbHbLIX MENOANN, KOTOpble MO3Xe
BOLUSIM B CMOPHbIE NPOM3BEAEHNSA U UMEIOT CAMOCTOATENbHOE 3HAYEHME.

Mexay Tem, paspellasi crnop, Cyg He yCTaHOBWI, ABNSAKOTCS N NPOM3BEAEHUS, MO
NoBOAdY KOTOPbIX BO3HWUK CMoOp, CO34aHHbIMU C UCMOSIb30BaHMEM OPYrnX NPOU3BEAEHUN, TO
€CTb NPON3BOAHbLIMU NIMBO COCTaBHbLIMU, UIN XXE€ OHW CO34aHbl B COABTOPCTBE, a Takke Obinun
N K MOMEHTY cO3[4aHus npou3BedeHuin, Mo MOoBOAY KOTOPbIX BO3HWMK CMOp, CO34aHbl
npoun3BeneHns, KOTOpbIe, Kak yTBepxaan MUcTel, BOWN B OcCnapuBaemMble NMPOU3BEAEHUS, U
sasngeTca nu . nx aBTopom.

Kpome TOro, cyd, npusHaB, YTO OnpeferieHHble TakTbl B CMOPHbLIX MPOU3BEOEHMUSX
UMEKT CaMOCTOATENbHOE 3HAYeHWe, He YCTaHOBWS, UMEKT NN UHble (OCTaBLUMECH) TaKThbl
npou3BeaeHNN cCaMoCTosATeNbHOE 3HadeHue. Mexay TeMm ucxogda s nosioxkenun ct. 482 MK
PC®CP 1964 r. B TOM crnyyae, ecnv npousBedeHne COCTOUT U3 4acTeu, Kaxgasd U3 HUX
AOIMKHA MMETb CaMOCTOATENIbHOE 3HAYEeHWEe, B UHOM Crlydae OCHOBaHWW Onsi NpU3HaHuUA
npoM3BeaeHNs COCTOSILLMM M3 YacTen He MMEEeTCa M Takoe MNpou3BedeHue npeacrasnsier
cobon ogHO Hepa3pbIBHOE LIESIOE.

Mpwn paspeleHnmn cnopa cygom He bbin npoeepeH aosog J1. 0 ToM, YTO NpPou3BeaeHus,
Nno NoBOAY KOTOPbIX BO3HMK CNOp, NPEeACTaBnAT cobor 0AHO Hepa3pbIBHOE LEMNoe.

Cyaom He y4dteHo, 4to cornacHo 'K PCOCP 1964 r. ucnonHeHne nNpounsBegeHusi Tem
UM MHBbIM NULOM aBTOPCKUX MpaB He MopoXaano, a CMEXHble npaBa 00bLEKTOM OXpaHbl HE
ABNSANUCH.

Ccbinkn cyga B pelleHnn Ha nonurpadumyecknin BKNagbill K ayauMoaucky C 3anucbto
doHOrpamMm MNpomU3BEAEHUN, Ha KOTOPOM WCTEL yka3aH B Ka4yecTBe aBTopa (coaBTopa)
ocnapmBaeMblX My3blKarbHbIX NPOU3BELEHUN KaK Ha JOKa3aTeNbCTBO COABTOPCTBA, a Takke
yKasaHue cyfa Ha TO, YTO aBTOPOM MPOU3BEOEHUS CHUTAETCS NULO, yKa3aHHOEe B KayecTBe
TaKOBOrO Ha 9K3eMmnndape npousBefeHUs, Herb3s Npu3HaTb MpPaBOMEPHbLIMU, MOCKOSMbKY
nonoxeHue ct. 1257 'K P® Kk cnopHbIM NpaBOOTHOLLEHUSAM HE NMPMMEHMMO, TaK Kak BBEAEHO
B gencteune ¢ 1 aHsaps 2008 r.

Mo gaHHOMY Aeny cyf npuwlen K BbIBOAY O TOM, YTO B NpoLecce pacCMOTPEHNd aena
BO3HUKNKN BOMPOCHI, TpebyLwne crneumanbHbiX NO3HAHUK, B CBA3M C YEeM ONpeneneHnem
cyna no geny 6bina HasHayeHa koMnnekcHasi cygebHasa MmysblkoBeaveckasa akcnepTmsa.

OpgHako MOTMBBI Ha3HaA4YeHWA CyaoM MO AaHHOMY Oerly KOMMMEKCHOW 3KCMepTusbl B
HapylwweHue TpeboBaHun cT. 82 MK P® He npuBeneHbl, NpOBEAEHNE IKCNEPTU3bI NOPYYEHO
KOMMO3MUTOpaM, AaHHbIX O TOM, YTO YKa3aHHble 9KCMepTbl MOryT MPOBECTU KOMMIIEKCHYHO
3KCNepTunay, He UMeeTCs.
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Mo pesynbTaTtaM uccrnegoBaHUM ob6WMI BbiBog 006 0GCTOSATENbCTBAX 3JKCNepTamm
cchopmynupoBaH He Obifl, MO HEKOTOPbIM BOMpOCaM 3KCNepTbl Lann NpoTUBOPEYUBbIE
OTBETHI.

Bmecte Cc TeMm, MOCKOMbKY ANs paspelleHns BO3HUKLIMX BOMPOCOB CcydoM 6Obina
Ha3Ha4yeHa KOMMIIEKCHas 3KCMepTM3a, NOCTOMbKY B COOTBETCTBUM C YacTbi BTOPOM CT. 82
MK P® no pesynbTtatam mMccnegoBaHUi aKcneptamu AosmkeH 6bin ObiTb chopmMynupoBaH
obLwmn BbiBOA 00 06CTOATENBCTBAX.

OpHako cyd, HECMOTPS Ha HannuMe NPOTUBOPEYMBBLIX BbIBOOOB 3KCMNEPTOB, MOMOXMI
AAHHOE UMM 3aKMYeHne B OCHOBY CyAebHOro pelleHusi, YTO SIBNSieTCA CyLEeCTBEHHbIM
HapyLLEeHMEM HOPM NpoLueccyanbHOro npasa.

CyxgeHne cyga o ToM, 4To J1. He npenctaBrneHo JokKas3aTernbCTB, WCKHOYatoLmnX
NPUHaLNEXHOCTb aBTOPCKUX npas [., B 000CHOBaHWe y40OBNETBOPEHNSA UCKA NOSTOXKEHO ObITb
Takke He morno. Mockonbky M. 3aaBneHbl TpeboBaHMst MO NOBOAY COABTOPCTBA, TO MMEHHO
eMy Haanexarno npeacTaBuUTb AoKasaTeNnbCTBa B 000CHOBAHME CBOMX TpebOBaHUMN.

(Onpenenenne CypgebHon kKonnermm no rpaxgaHckum pgenam BepxosHoro Cyaa
Poccunckon ®egepaumm ot 25 ceHtabpa 2012 r. N 5-KIM12-24)

17. ABTOp NpounsBefeHUs, BolleaLero B CNOXHbIN 00bEKT, He o6nagaeT NnpaBoMm
Ha ero oT3bIiB HE3aBUCMMO OT TOro, KOMy NpuUHaanexar UHTemnsneKTyanbHble NpaBa Ha
CaM CIIOXHbIN OO BLEKT.

[MpaBoBOM peXMM CNOXHOMO O6bekTa pacnpocTpaHseTca Ha eauHoe uenoe
3aBepLUeHHOe Npoun3BEAEHME, B KOTOPOM HEBO3MOXHOCTb MCMOSb30BaHUA XOTS Obl OgHOWM
COCTaBMsAOLWEN €ro 4Yactm npuBedeT K yTpaTe aBTOPCKOro 3ambiCrla co3gaTtensi CrOXHOro
obbekTa 1 NoBneYeT HEBO3MOXHOCTb €ro AanbHENLWero NPUMEHEHNS.

Obuwepoccurickan obliecTBeHHas opraHudaumsa "Poccuinckoe aBTopckoe obuiectBo”
(nanee - PAO) B mnHTepecax M. obpaTtunacb B Cyg C MCKOM K YYPEXOAEHWUIO KyIbTypbl O
B3bICKAHMN KOMMEHCAUUN 3a HapylleHMe aBTOPCKMX MpaB M cyaebHbIX pacxodoB, ykasas
cnegyoulee.

M., asnsawowminca yneHom PAO, 3a Bpemsa cBoen paboTbl B yYpexaeHun cosgan psag
Xopeorpaguyecknx W  BOKasrbHO-XOpeorpauyecknx npou3segeHuin  (MOCTAaHOBOK K
cnektaknam). B 3aseneHun, agpecoBaHHom PAO, OH npocun 3anpetuTb OTBETYUKY
NCMONHATb €ro xopeorpacguio Ha HeonpeneneHHbI CPOK, OOHAKO BMOCMNEACTBMM OTBETYMK
HEeOOHOKPaTHO MCMOb30Ban ero NpoM3BeeHNs B CBOMX BbICTYNSEHUSIX.

PeweHnem paiioHHOro cyaga, octaBneHHbIM 6e3 nameHeHust onpeaeneHnemMm cyaebHon
KOnnernn no rpaxxgaHckum genam obnacTtHoro cyga, UCKoBble TpeboBaHWs yooBNEeTBOPEHDI
YaCTUYHO.

CypebHas konnermsi no rpaxpgaHckum pgenam  BepxosHoro Cypa Poccunckon
depgepaumm oTMEHUNa BbIHECEHHbIE NO Aeny cyaebHble MOCTaHOBIEHMS C HanpaBrieHNEM
Aena Ha HOBOE pacCMOTPEeHUe B Cyf NepBOM MHCTaHLMM MO CriefyowmMmM OCHOBaHUSIM.

Paspewas geno no cywecTtBy M YOOBNETBOPSsS 3asdBreHHble TpeboBaHus, cyabl
NepBo N KacCauMOHHOM WHCTAHUUM UCXOOUNW U3 TOrO, YTO WCMONHSEMble OTBETYMKOM
npou3BeneHNsT ABMSOTCA CNOXHbIMU O0bbekTamu, nonoxeHust absaua BToporo cr. 1269 MK
P® He npumeHs0TCA, MOCKOSbKY MX co3aaTeneM siBnsieTcs He OTBETYMK, a uctew, M.

OTBETUYMKOM OOMYLLEHO HapyLeHne npuHagnexawero M. NCKNIOYNTENBHOMO npaBa Ha
npouseeaeHne. [lokazaTtenbCcTB TOro, YTO MM NOSTYYEHO pa3pelleHne aBTopa Ha UCNOSTHEHne
3anpeLUeHHbIX Npon3BeaeHni, He NpeacTaBreHo.

Mexagy Tem aBTOpy MpOM3BEAEHUS, BOLWeAWero B CrOXHbIA OObEKT, cormnacHo
nonoxeHunam r. 1 ct. 1240, n. 1 ct. 1229, ab3aua sToporo n. 2 ct. 1, c1. 1269 'K P® npaso
OT3blBa NPOM3BEAEHUSA HE NPUHALNEXUT, NPU 3TOM OHO HE CTaBUTCS B 3aBUCMMOCTb OT TOrO,
KOMY NpuHagnexar MHTennekTyanbHble NpaBa Ha CaM CITOXHbIN OO bEKT.
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MpunumHOM OTKa3a ykas3aHHOW KaTeropum aBTOPOB B rpaBe Ha OT3blB NPOU3BEOEHMS
ABMSETCA HEeOBXO4MMOCTb 3alUUTbl NPaB N OXPaHAEMbIX 3aKOHOM MHTEPECOB OpraHusatopa
CO30aHNS CIIOXHOrO Mpou3BedeHus, OPYrnx aBTOPOB CIOXHOrO ob6bekTa, Mockonbky 6e3
Npou3BeneHs], SBMSOLLEroCs HEOTHEMIIEMON YaCTbio CNOXHOro 06bekTa, ero ganbHenwee
NCMNosib30BaHNE HEBO3MOXHO.

Paspewas cnop, cya npuwen K BbIBOAY, YTO Bce npoussBegeHna M. saBnswoTcs
CNOXHbIMWN 06 BEKTAMM.

Mexagy Tem B cryyae, ecnv Xxopeorpaduyeckme MOCTaHOBKM U BOKasbHO-
xopeorpagudeckne npomsseneHns M. BXogaT B COCTaB CroXHoro obwekTa, To B cuny absaua
BTOpOro ct. 1269 K P® ncrey He obnagan npaBomM nx OT3bliBa.

Bonpoc o ToMm, gaBnsieTca nu 3asiBfieHne O 3anpeTe Ha WUCMONHEeHWe Xxopeorpaduu
peanusauunen npasa M. kak aBTopa Ha OT3blB HA OCHOBaHuK cT. 1269 'K P® co3gaHHbIX UM
nponssefeHnn C COOTBETCTBYHOLUMMU MNOCNEACTBUSAMU UMW TakoW 3anpeT caenaH Ha
OCHOBaHWN Kakon-nnbo MHOM HOPMbI 3aKOHa, Cya He uccregosann.

OfaHoBpPEMEHHO € 3TUM cyaoM He 6bino y4yteHo, 4to cT1. 1240 'K P® HasbiBaeT oauH
NPU3HaK CIOXHOro obbekTa: OH BKMNOYaeT B cebS HECKONbKO OXpaHAEMbIX pesyrbTaToB
WHTEeNNeKTyanbHOM OesATeNlbHOCTU, OAHAKO, MO CMbICAY 3aKoHa, OH [OSKeH npeactaBnsiTb
cobon eguMHOe LUenoe 3aBepLUEHHOE TMPOM3BEAEHME, B KOTOPOM HEBO3MOXHOCTb
NCronb30BaHUs XOTA Obl OQHOM COCTaBMAKOLWEN ero YacTu npueedeT K yTpaTe aBTOPCKOro
3amMmbICria co3gaTtensi CroXHoro obbekTa, B peaynbTaTte Yero HapywuTcs LEenoCTHOCTb
pesynbTata MWHTeNnNeKTyanbHOW OesTeNnbHOCTU W ero fanbHeunwee npUMEHEHne CcTaHeT
HEBO3MOXXHbIM.

lMepeyeHb NponsBeaeHUn, ABMSOLWMXCS COXHbIMU 0ObeKkTamMu, yKka3aH B 3aKoHe. Tak,
K HUM OTHOCATCHA KWHOMUIbMbI, WHbIE ayaMoBMU3yaribHble MNPOU3BEAEHUS, TeaTparbHO-
3penuLHble NpeacTaBneHus, MynbTUMeAUNHbIE NPOAYKTLI, €OUHbIE TEXHONOIMMN.

Xopeorpaguyeckne NoCTaHOBKM M BOKasfibHO-XOpeorpaduieckme nponsseaeHns camm
no cebe CNoXHbiMM OObEKTaMW He SABNATCA, HO MOryT BXOAWTb B COCTaB CIIOXHOIO
obbekTa.

Kakvme uMeHHO npou3BeneHus, MWCMNOSIHSeMble OTBETYMKOM, B KOTOPbIE BKIHOYEHbI
Npoun3BeneHNst UCTLA, SABMASIOTCSA CMOXHbIMM 00beKkTaMn, Cya HE YCTaHOBWUI, OAHAKO npuLlen
K HEMOTMBMPOBAHHOMY BbIBOLY, YTO WHTENMEeKTyanbHble NpaBa Ha HUX KakK Ha CIOXHble
obbekTbl npuHagnexatr M., B cBA3M C 4yeM nocnegHui obnagan npaBoM 3anpeTuTb
NCnosfib30BaHMe CBOUX NPOU3BEAEHUN.

(Onpenenenne CypebHon Konnermm no rpaxgaHckum penam BepxosHoro Cyaa
Poccunckon ®egepaumm ot 24 anpens 2012 r. N 45-B12-1)

18. OTcyTtcTBME B JULEH3MOHHOM pAoroBope, 3akn4veHHoMm mexay PAO wu
nonb3oBaTesieM, YKa3aHUA Ha MUCNOJIb3OBaHUE KOHKPETHbIX Npou3BeaeHun
KOHKPeTHbIX aBTOPOB WU NepeyYeHb OOHapoAOBaHHbLIX MPOU3BEAEHUNA  He
cBuaeTenbCTByeT O TOM, YTO YCrioBUe O npegmMeTe [OOroBopa CTOPOHaAMU He
cornacoBaHo.

O6wepoccunckas obuiecTBeHHas opraHu3daums "Poccuinckoe aBTopckoe obuiecTtso”
(nanee - PAO) obpatunacb B cyg C WCKOM K OOWECTBY O B3bICKAHMM aBTOPCKOro
BO3HarpaxaeHusi 3a nepefaHHoe nNpaBo Ha NybnnyHoe UcnosiHeHne NpovsBeneHun, NeHn 3a
HapylleHne CpPOKOB BbiNnaTbl aBTOPCKOrO BO3HArpaXneHus, pacxogoB Ha onnaty
rocyaapCTBEHHOW MOLUSNHbI.

B obocHoBaHune TpeboBaHuM ucTey, ykasan, 4to mexay PAO n obecTBoM 3akroyeH
NULEH3NOHHBLIN  AOrOBOP O MNPeaoCTaBfieHMM MpaBa MCNOMb30BaHNA OOHaApPOAOBaHHbIX
npounsBefeHun 1 OONOMHUTENBHOE COrnalleHue K HeMy, COrfacHO KOTOPbIM OTBETYMKY Ha
YCNOBUSAX MPOCTON (HEUCKIIOYUTENbHOW) NULUEH3MU MNpPedoCcTaBneHo npaBo Ha nybnuyHoe
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nucnonHeHne Bxogawmx B peectp (peneptyap) PAO o6HapofoBaHHbIX MpOM3BEAEHUN B
nomelleHnn (Ha nnowiagke, TeppuTopun), BRagenbLEeM KOTOPOro SBNAETCA OTBETYUMUK.
[loroBop 3akmn4veH Ha ornpefesieHHbI CPoK U ABNAeTCa AencTeyowmnM. 3a nepegaHHoe no
AOroBOpY W AOMOMHUTENBbHOMY  COMMaweHno npaBo  Ha NybnuyHoe  UCMNOMHeHue
npousBedeHMn OTBeTUMK 00sa3yeTcs BbinnauvBaTtb PAO aBTOopckoe BO3HarpaxgeHve B
cornacoBaHHOM CTOpOHaMM pasMepe NyTeM nepeyncrieHnss Ha pacdeTHbin cyet PAO no
OKOHYaHUK Kaxkgoro mecsua. MNMpuHsaToe no fgoroBopy 06a3aTenbCTBO MO BbiNfaTe aBTOPCKOro
BO3HarpaxzaeHus 3a nepegaHHoe npaso Ha NybriMyHOe MCMOoMHeHWe Npon3BeLeHNI OTBETUMK
He MCNONHUI, B CBA3M C YeM obpasoBanachk ero 3agosrmkeHHocTb nepeq PAO.

PeweHnem panoHHOro cyga, octaBneHHbIM 6e3 M3MeHeHus cyaebHon konnernen no
rpaxxgaHckum genam obnacTtHOro cyaa, B y4OBETBOPEHUN NCKa OTKa3aHo.

CynebHas «konnerma no rpaxgaHckmm pgenam  BepxosHoro Cypa Poccunckon
depgepaumm OTMeHUNa BbIHECEHHbIE MO Aeny cynebHble NOCTaHOBIEHWS, HanpaBsmB eno Ha
HOBOE pacCcMOTpEeHUe B Cyf NepBOn MHCTaHUUK, NO CrieQyoLWwmMM OCHOBaAHNSM.

Paspewas pgeno, cya nepBoM MHCTaHUMM cocriancs Ha TO, YTO OCHOBaHUM Afs
yooBnetBopeHuss ucka PAO He wnmeeTcs, NOCKONbKY AOMOMHUTENbHLIM COrfaleHnem K
NNUEH3NOHHOMY OroBOPY UCKMKOYEH NYHKT, NpeaycMaTpyBaloLLnii CyLLLECTBEHHOE YCNoBKUe O
npegmMeTe [[aHHOro AoroBopa (CBedeHUA O Ha3BaHWSAX (PakTUYEeCKM WCMONHABLUMXCS B
TeyeHMe OTYETHOro nepuoga npousBegeHun, hamMunusax U nHuuymanax (nce,sgoHMMax) ux
aBTOpPOB), B CBA3M C YeM JIMLUEH3NOHHbIA [OroBOp Hemnb3s Mpu3HaTb COOTBETCTBYHOLLUM
TpeboBaHuam ct. 432 K PO.

C TakMumu BbIBOJAAMU COrnacuncs cyn KaccaumoHHOM MHCTaHLUMMW.

B peweHun cyn cocrnanca Ha pasbACHEeHUs, cogepXalimecss B MOCTaHOBIIEHUN
NMneHyma BepxosHoro Cyaa Poccuickon ®egepaunn ot 19 nrona 2006 r. N 15 "O sonpocax,
BO3HMKAKOLWNX Yy CyAOB MPU PacCMOTPEHUUN PaxOaHCKUX Aen, CBSA3aHHbIX C NMPUMEHEHNEM
3aKkoHogaTenbcTBa 06 aBTOPCKOM MpaBe U CMeXHbIx npasax”. [pu aTOoM cyaom He Obino
YYTEHO, 4YTO JMLEH3MNOHHBIA O0roBop Oblfl 3aKM4YeH CTOPOHaMWU YXe nocre BBeAEHUs B
aencteme yactm yetsepton K PO, ToO eCTb HA MOMEHT ero 3akntiodeHnsa n obpawenus PAO
3a cygebHon 3almnTon N3MEHNNOCh 3aKOHOL4AaTEeNbCTBO, MO BOMNPOCaM NPUMEHEHUSI KOTOPOro
AaBanncb pasbsACHEHUS.

Bmecte ¢ Tem, kak yctaHoBneHo cygom, PAO saBnsetcs obbeguMHeHMeM aBTOpPOB
(NnpaBONpeEeMHNKOB aBTOPOB), OCHOBaHHbIM Ha YIEHCTBE, KOTOPOE Ha OCHOBaHWUW CT. 1242,
1243, 1244 TK P® n YctaBa ynpaBnseT npaBamu aBTOPOB M MHbIX Obriagatenen aBTOPCKUX
npaB Ha KOSNEKTUBHOM OCHOBE B Pa3fiMyHbIX cdhepax KOMMEeKTUBHOIO yrnpaBreHus, TO eCcTb
SBMSETCA OpraHn3aumen nNo ynpasreHo aBTOPCKUMM NpaBamMun Ha KOSNEKTUBHOW OCHOBE.

B cootBeTcTtBUM C npukaszom PepepanbHon cnyxbbl No Hag3opy 3a cobnogeHnem
3aKkoHoAaTeNbCTBa B 006M1acTu OxXpaHbl KynbTypHOro Hacnegus ot 15 aesrycta 2008 r. N 16 u
CBMAETENbCTBOM O roCyJapCTBEHHOW akkpeauTauum opraHmsaumm no ynpasreHuo npasamu
Ha KONMEeKTMBHOM ocHoBe OT 24 pekabps 2008 r. PAO gaBnsetca akkpeauTOBaHHON
opraHusauven B criegylowen cdepe KOMMEeKTUBHOro  ynpasfieHuss -  yrpaBsreHue
UCKMIOYUTENBHBIMU NpaBaMn Ha ObHapoL4OBaHHbIE MYy3blKalibHble MPOU3BEAEHUS (C TEKCTOM
unn 6e3 TekcTa) U OTPbIBKA My3blKallbHO-ApaMaTUYECKUX NPOU3BEAEHUI B OTHOLUEHUN UX
nNyoGnmMYHOro WCMNOnHeHus, coobuweHns B acup wmnu no kabenw, B TOM 4ucne nytem
peTpaHcnauum (noan. 6-8 n. 2 ct. 1270 K PO).

B cootBetctBUM Cc n.3 cT.1244 TK P® B peneptyap PAO Bownu Bce
obGHapofoBaHHbIe My3blKalnbHble Npou3BeneHust (C TeKCToM unu 6e3 TekcTa) U OTPbIBKU
My3blKanbHO-ApaMaTuyeckux nNpou3BedeHnn, n Ana WX npaBOMEPHOro nybénuyHoro
ncnonHeHns Ha Tepputopun Poccuickon depepaumm Heobxogumo 3aknoumte ¢ PAO
NULUEH3VNOHHBLIN  JOroBOp O MpefocTaBneHuMM npaBa Ha nNybnuyHoe  UCMNONHeHue
npou3BeaeHNN.
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CornacHo 3akntoyeHHomy PAO C OTBETYMKOM NULEH3NOHHOMY OOroBopy o06LiecTBo
npegocTaBuo NOSb30BaTENO Ha YCNOBUAX MPOCTON (HEUCKMOYMTESbHOW) NULIEH3UM NPaBo
Ha nybnMyHOE WuCnonHeHne BXOA4AWMX B peecTp npousBegeHun (peneptyap) PAO
oBHapo0BaHHbIX NPOM3BEeAEHUI B MOMELLEHUW, BriafernbLeM KOTOPOro ABNAeTCA OTBETHNK,
a oTBeTuMKk o0bsi3anca exemeca4yHo BbinnadmBaTb PAO aBTOpckoe BO3HarpaxgeHue 3a
ny6rMyHoe ncnonHeHne npounsseneHnn B 06ycrnoBneHHOM pasmepe.

Taknm obpa3om, B 3aKNOYEHHOM SULEH3VMOHHOM [OroBOpe MpeayCMOTpPeH npeamet
poroeopa - oOOHapodoBaHHble MpPoOU3BedEeHUs, BXOAsdWMEe B peecTp MNpou3BeaeHUN
(penepTtyap) PAO.

CopepxaHue noHATUA "peecTp NpomnsBeaeHun (penepTyap)" onpeaeneHo CTopoHaMu B
npeambyne 3akn4YeHHOro NMMUEH3NOHHOro AoroBopa Kak "obHapogoBaHHblE NUTepaTypHbIE,
My3blKalnbHble MPOM3BEOEHUA C TeKCToOM wunu ©6e3 TekcTa, OTPbIBKA  My3blKanbHO-
ApamMaTU4eCcKMX  NPOU3BEAEHUA  POCCUMCKMX U WMHOCTPaHHbIX  aBTOPOB  (MHbIX
npaBoobnagaTenen), KONNEKTUBHOE ynpaBreHne KOoTopbix ocylectensietT PAQ".

B cBs3n ¢ 3Tum BbIBOABI Cyda O TOM, YTO NpeameT AoroBopa He Obln cornacoBaH U
NULUEH3VNOHHBLIN  OOroBOP W [OMOSIHUTENbHOE  COrnalleHne K  Hemy  SBhsoTCA
HEe3aKMYEeHHbIMY, MNPU3HaHbl HenpaswunbHbiMKU. OTCYyTCTBME B JNUUEH3NOHHOM O0roBope
YKa3aHUs Ha UCMOnb30BaHWE KOHKPETHbIX NMPOM3BELEHUN KOHKPETHbIX aBTOPOB M NepeyveHb
0OHapoOoOBaHHbLIX NPOM3BEAEHUA He O3HavaeT, 4YTO B [JaHHOM [JOroBope CTOpOHaMU He
onpegereH ero npegMeT, B JaHHOM Crlyvyae NMOMMEHOBaHHbIN Kak "nponssBefeHuns, BXxoasuime
B peecTp npousBeneHun (peneptyap) PAO".

Kpome TOro, MCKMOYEHHbIN OOMNOMHUTESNbHBIM COrfaleHneM MyHKT MULEH3MOHHOIo
AoroBopa cogepxan TnonoXxeHne O TOM, 4YTO CBedeHUS O Ha3BaHUAX aKTn4ecku
NCNOJSTHSABLUMXCA B TeYeHWe OTYETHOro nepuoga npousBedeHun, amunmsax U mHuumanax
(nceBgoOHMMAx) MX aBTOPOB NPEOOCTaBMAKTCA OTBETYMKOM MOCME OKOHYaHWUS OTYETHOrO
nepyoga W nonb3oBaTeflb HeCeT OTBETCTBEHHOCTb 3a [AOCTOBEPHOCTb W MOJSIHOTY
npeacTaBnsiemMblXx CBeAeHUW, Haxoaunca B pasgene "®OuHaHCOBblE YCMOBUS, MNOPSLOK
pacyeToB M NpeaoCTaBneHus AOKYMeHTaunn" n perynuposasn OTHOLEHMS NO NpeacTaBreHno
otTBeTdnkom B PAO oT4yeTHOM AOKymMeHTauuu. Takum obpasom, cogepxawimecss B Hem
MONOXEHUA He BXOOUNU B KPYr CYLLECTBEHHbIX YCNOBWUW, HanuMyne KOTopbix 06s3aTenbHO B
nMUeH3noHHoM gorosope (n. 6 cT. 1235 u c1. 432 TK PO).

(Onpenenenne CypebHon Konnermm no rpaxgaHckum penam BepxosHoro Cyaa
Poccunckon ®egepaumm ot 3 ntona 2012 r. N 18-B12-37)

19. TpeboBaHMA npaBoobnagatensa o B3bICKAHUM KOMMEHCaLMM 3a HapylLueHue
aBTOPCKMX U (MNK) CMEXHbIX NpaB noAanexar yAoOBNEeTBOPEHUIO, €ClIN OTBEeTYUK He
OOKaXeT, YTO UCNOoSfib30BaHUe NpPoOuU3BeAEeHUS MUCKYCCTBa, CO34aHHOr0O TBOPYECKUM
TPYAOM aBTOpa, OCYLLEeCTBNANOCHL C cornacusi npaBooo6naparens.

Obuwepoccurickan obuiecTBeHHas opraHudaumsa "Poccuinckoe aBTopckoe obuiectBo”
obpaTunack B Cy4 C UICKOM B MHTepecax HacrneaHuubl ckynbntopa TaBacuesa C.[0. kK Hay4Ho-
NPOU3BOACTBEHHON (pMpME O B3bICKAHMM KOMMEHCALMM 3a HapylleHWe aBTOPCKUX npas,
ccbinasacb Ha dakTbl 6€300roBOPHOrO UCMONb30BaHUsS M300paxeHns namaTHuka CanasaTty
KOnaeBy Ha CyBEHUPHbLIX KPYXXKaxX U Taperkax, KoTopble peanun3oBbiBanncb Yyepes3 TOProByto
ceTb.

PeweHnem cyga nepBon UMHCTAHUWMKM, OCTaBNEHHbIM 6e3 M3aMeHeHus onpegeneHnem
cyaoebHon konmermn no rpaxpgaHckum genam cyaa cybvekta Poccunckon depepaumun, B
yAOBMNeTBOPEHUN UCKOBbIX TpeboBaHMI OTKa3aHo.

CypebHaa «konnerms no rpaxpgaHckum pgenam  BepxosBHoro Cypa Poccunckon
depepaumm 0OTMEHMNA COCTOSBLUMECH MO Aeny cyaebHble NOCTaHOBMEHMS U Hanpasuna geno
Ha HOBOE pacCMOTPEHME B Cy NepBON MHCTAHUUKU NO CneaytowmnM OCHOBaHUSAM.
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OTkasbiBass B YOOBMETBOPEHUN WCKOBbIX TpeboBaHUW, cyd NEepBOW WHCTaHLUUW,
cocnaBlwuncb Ha nonoxenusa ct. 71 [TIK PO, ykasan, 4to nmerwmecs B matepuanax gena
konuwn pgorosopa oT 18 deBpansa 1957 r., 3aknNOYEHHOro MexXxay AupeKUnen XygoXecTBEeHHbIX
BbICTaBOK M naHopam [MaBHOro ynpaeBneHus u3obpasuTenbHbiX UcKyccTB MuHucTepcTBa
kKyneTypsl CCCP un ckynbntopoMm (aBTOpPOM NaMATHUKA) Ha W3rOTOBMNEHWE MNaMATHUKA,
ABNAIOTCA HEeOOoNyCTUMbIMKW  JoKasaTenbCTBaMu, MOAMMHHBIA 3K3eMnnap Aorosopa cyay
npeacraeneH He Obin.

[MpoBepsisi 3aKOHHOCTbL peLleHnsa cyda nepBon MHCTaHUUKU, Cy BTOPOUM MHCTAHLUMU He
YCMOTpEen OCHOBaHMM [fsi ero OTMEHbl, YyKasaB, MOCKOMbKYy W3 KOMuMM [oroBopa He
ycMaTpuBaeTCsl, YTO CKynbnTOp, W3rOTOBMBLUMA MNaMATHUK, SBMSETCS Takke U aBTOPOM
3CKM3a NamMsTHUKA, KOTopbir Gbin n3obpaxeH Ha cyBeHnpax. Kpome Toro, cya KkaccaunoHHON
WHCTaHUMKW YyKasas, 4TO KOMus cBuAeTenbCTBa O MpaBe Ha HacrneacTtBO MO 3aKOHY
Hagnexawum obpa3omM He 3aBepeHa.

Mexgy Tem B xoge cygebHoro pasbupaTenbCTBa aBTOPCTBO CKynbnTopa
TaBacueBa C.[. B OTHOLEHUN co3a4aHHOro nm namstHuka Canasaty KOnaesy OTBETUYMKOM He
ocrnapuBanoch.

O6cToATENBCTB, OMpOBEPraloWmMX MNPUHAANEXHOCTb aBTOPCKMX MNpaB HacnegHuue
aBTOpa AAaHHOro NaMsiITHUKA KynbTypbl, B peLleHnn cyaa He yKasaHo.

dakT ncnonb3oBaHMs M3obpaxkeHns o6beKTa aBTOPCKOro npaBa Ha CBOEN NpoayKuuu
OTBETYMKOM He onpoBeprarcs.

KTO 1 Ha KakoM OCHOBaHUW B HACTOSALLMIN MOMEHT ABMsieTca obnagartenem aBTOPCKUX
npaB Ha [JaHHOe nNpou3BedeHME WCKYCCTBa, YbWM MpaBa B Criydae HapyleHusa nognexar
3awuTe, cyq He yCTaHOBWI.

C yyeTtom nonoxeHun ct. 56 TIK P® oTBeTunk 0b653aH Gbin1 AokasaTb BbINOSTHEHME
TpeboBaHUN OEeNCTBYOLWEro 3akoHoAaTenbcTBa 06 OXpaHe aBTOPCKUX M CMEXHbIX NpaB npu
NCNoNb30BaHMM WM NPOM3BEAEHUN KN (MnNKn) OOBLEKTOB CMEXHbIX npaB. B cnyyae
HEBbINOSIHEHNA AaHHbIX TPebOoBaHUM OTBETYMK B CWUMY 3aKOHA MpU3HAeTCa HapywuTenem
aBTOPCKOro npasa M (UNM) CMEXHbIX NpaB W ANS Hero OOoSPKHa HacTynuTb rpaXgaHCKo-
npaBoBasi OTBETCTBEHHOCTb B COOTBETCTBUMN C 3aKoHoA4aTeNnbCcTBOM Poccuickon denepaunn.

(Onpenenenne CypebHon Konnermm no rpaxgaHckum penam BepxosHoro Cyaa
Poccunckon degepaunm ot 2 mapta 2010 r. N 49-B09-22)

20. PeTtpaHcnsauua v nepeagaya B 3achmp TeNeBUM3NOHHbIX NporpamMm, coaepalmx
aBTOPCKME NpousBefeHuns, ABNseTCH UCNONIb30BaHUEM 06 bLEKTOB aBTOPCKOro npasa.

O6wecTtBeHHas opraHunsaums "Poccuinckoe aBTopckoe obLiectso" obpaTtunachk B cyg C
NCKOM K OOLLEeCTBY, NpeaoCTaBNAKLWEMY YCyri N0 TPAHCNALMM TENEBU3MOHHBLIX NPOrpaMm
no cetn kabenbHOro TEeneBUAEHUSI Ha TeppuTopum o0OnacTu, O B3biICKAHMM aBTOPCKOro
BO3HarpaXgeHusi, ccolnasicb Ha TO, 4To ¢ 1 gaHBapsa 2006 r. OTBETYMK OCyLleCcTBnseT
coobuleHne ans BceobLuero ceegeHns no kabeno MysblkanbHbIX NPOU3BEAEHNN aBTOpPoB be3
COOTBETCTBYHOLLEIO COrnalleHus.

PeweHnem cyga nepBon MHCTAHUMKW, OCTaBfEHHbIM 6e3 M3aMeHeHus onpegeneHnem
cynebHom Konnermm no rpaxkgaHckum gernam obnacTHoro cyaa, B yAOBNETBOPEHUN UCKOBbIX
TpeboBaHWMn OTKasaHo.

CypebHasa konnerms no rpaxgaHckum pgenam  BepxosHoro Cypa Poccunckon
degepaumm oTMeHUNa cocTosaBLUMECs No Aeny cyaebHble NOCTaHOBEHUS N Hanpasuia gAeno
Ha HOBOE paCcCMOTPEHUE B Cy[ NEPBON MHCTAHLMM NO CReayoLWwmnM OCHOBaAHUSIM.

Cyoom npy pacCMOTPEHUU Aenia yCTaHOBMEHO, YTO OBLWEeCcCTBO COrfacHoO NULEH3UMN,
BblaaHHoOM ®PepnepanbHon cnyxbom no Hag3opy B cdepe CBA3W, OCYLLECTBNAET, UCMOMb3ys
TEXHUYeCKne cpeacraa, kabenbHoe TeneseLaHme.
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O6LecTBO Takke OCYLLECTBNSET peTpaHCnauMio no cetn kabenbHOoro TeneBnaeHus
psga TeNeBU3NOHHBLIX NPOrPamMM.

B wmapte 2006 rogpa o6WecTBO OCYLWECTBMIO peTpaHcnaumio no  kabenbHomMy
TeneBUAEHUIO TernenporpamMmm, B KOTOPbIX Oblfiv MCNOMNb30BaHbl NPOU3BEAEHNS aBTOPOB, YbM
nHTepecsl npeactasnget PAO.

OTkasblBas B yOOBNETBOPEHMM NUCKOBBLIX TpeboBaHWiA, Cya NEPBO UHCTaHLMK NpuyLlen
K BbIBOAQY O TOM, YTO TpaHCnAUMA TenenporpaMm He siBNAeTca 06beKTOM aBTOPCKOro npasa,
MOCKOSbKY OOLLEeCTBO He UCMOoNb3yeT aBTOPCKME NPOn3BeaeHUs, Nonydas oT TeneBU3MOHHON
KOMMNaHUM He UMYLLLECTBEHHbIE NpaBa aBTOpa, a paspeLleHne Ha peanusauuto NPaBOMOYMN
no coobueHno nporpamm no kabenwo, n nNoaobHble MNPaBOOTHOLLUEHUSA PErynupyloTcs
3akoHom Poccuiickon Pegepaunn ot 27 gekabpsa 1991 r. N 2124-1 "O cpeactBax maccoBou
nHdopmauumn". 3akOHOM 00S3aHHOCTb MO 3AKMOYEHUIO JIMLIEH3MOHHbBIX COrfnalleHnn ans
cobnogeHns npaB aBTOpoOB Bo3noxeHa Ha ®IYIMN "Poccunckaa TeneBusMOHHAA W
paguoBellatenbHasa ceTb". O6WecTBO HeceT Takyl O00653aHHOCTb NUlb MNpPU  BbINyCKe
COBCTBEHHbIX NPOrpamMMm.

Mexay TeM ncrnonb3oBaHMeEM NPOU3BEAEHNS CHATAETCSH, B YAaCTHOCTH, coobLlieHne ero
no kaben, To ecTb coObLLEHNE Npon3BeeHUs AN BceobLlero ceefeHns no TenesnaeHunto ¢
nomolLLbto kabens, NpoBoAa, ONTUYECKOro BOMOKHA, B TOM YMCIe NyTeM peTpaHCsuUmK.

B cooTtBeTcTBUM C YCNOBUAMWU JIMLEH3MOHHOIO COrMalleHns, 3aKMYEeHHOro Mexay
@Iyl "Poccuiickaa TeneBnanoHHas u paguosellatensHas ceth" n PAO 14 mniona 2004 r., o
coobuieHmn obHapoaoBaHHbLIX MPOU3BEAEHMI NyTeM TENeBU3NOHHOW nepedayn B aup U
paguonepengaun B admp u no «kabenwo (gpanee - CornaweHue) nuUUeH3ns He
pacrnpocTpaHsieTcss Ha cooblleHne npousBedeHun nytTeM UX TeNeBU3MOHHOM nepefayun no
kabento, NpoBoOAaM 1 MHbIM aHaNoOrMyHbLIM CpeacTBaMm.

Kpome Toro, B cootBeTcTBUM ¢ CornaweHnem DIyl "Poccunckaa TeneBMsnoHHas U
paguoBellaTtesnibHass ceTb" He BnpaBe nepeycTtynatb TPeTben CTOPOHE nMpaBO Ha
Tenenepegady B achup npomssegeHun, otHocawmxca Kk peneptyapy PAO n nonyyeHHbIX No
AAHHOMY COrfaLleHuio, B TOM YMCIe U NpaBo Ha peTPaHChSLMIO Takux NPon3BeaeHUN.

C yyétom nonoxeHun noan. ii n.1 cr.11 bis BepHCKOW KOHBEHUUM MO OXpaHe
nnTepaTypHbIX U Xy4OXeCTBEHHbIX Npon3seneHuin (bepH, 9 ceHTsabpa 1886 r.), BCTynmuBLLEN B
cuny ansa Poccunckon ®epepaumn 13 mapta 1995 ., n. 2 ct. 16 3akoHa P® "O6 aBTOpCKOM
npaBe M CMEXHbIX npaBax" B Cryyae, Korga aBTop paspeluaeT TernepagnoBellaTesibHon
opraHuMsaummn ncnosib3oBaTb CBOE Npou3BeneHne nyTem nepegadn B aup, 3TO He O3HAYaeT,
YTO TEM CaMbIM OH CaHKUMOHUpYeET noboe nocrnegyroLiee NCnonb3oBaHNe ero NPon3BeaeHUs
(peTpaHcnaumio, coobuweHne B NyGAMYHbIX MeCTax C MOMOLWbI POMKOrOBOpUTENS,
nocrneayoLyo 3anucb nepefaHHoro B admp npousBedeHuss U T.4.), ONs NpaBOMEPHOro
NCMONb30BaHMUS KOTOPOro B KaXAOM OTAENbHOM crydae Heobxoanmmo LOMOSHUTENbHOe
paspelueHue aBTopa.

B npaHHOM cnyyae o6wecTtBO, npedocTaBnsiollee ycrnyrm no  TpaHCcnsaumu
TENEeBU3NOHHbIX MPOrpaMm Mo CeTu KabernbHOro TeneBuaeHusi, HU ¢ aBTopamu, Hu ¢ PAO
COrnaweHnn He 3aknovano, COOTBETCTBEHHO, MPaBO HAa WCMNONb30BaHWE MNpPou3BeLEHUN
aBTOpPOB, YbM MHTEpPECHl B AaHHOM Aene npeactasnseT PAO, He nprobpeno.

Mpn paccmoTpeHun crnopa, BO3HUKLIEro Mexay CTOpOHamu, cyay Heobxoammo 6binio
onpenennTb, Kakve MpaBOOTHOLLEHUS BO3HUKIM MeXAy CTOpOHaMu, WUMENo v MecTo
Ncnonb3oBaHME NPOn3BEOEHUI aBTOPOB U €ClN MMENO, TO KTO SBMSIETCA CyObEKTOM Takoro
MCnonb3oBaHMsa. JTOr0 CyooM caenaHo He Obio, 4YTO MpMBENO K CYyLEeCTBEHHbIM
HapyLeHUsIM HOPM MaTepuaribHOro 1 npoLeccyarnbHOro npasa.

[Mpn paccmoTpeHnn gena cyn YCTaHOBWI, YTO OBLWECTBO ABNSETCA OOHOBPEMEHHO U
"BewiaTtenem", n "onepatopom kabenbHom cetn". MNpu paspelleHnn cnopa cyay Heobxoammo
ObINI0 C 4OCTOBEPHOCTLIO ONPEeAEnnTb NPaBOBOE MOSIOXKEHWE OTBETYMKA B 3aBUCMMOCTU OT
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PYHKUUIA, OCYLLLECTBASIEMbIX UM MO OTHOLLEHMIO K NpOrpamMmmam, B KOTOPbIX MCNOSb30Banuchb
npounsBefeHNs aBTOPOB, B 3aLLMTY MHTEPECOB KOTOPbIX 0bpaTunncsa ucteu.

BbiBO4 cyga 0 TOM, 4YTO B J@HHOM crnyyae obLecTBO ABNANOCH TONbKO "onepaTopom
kabenbHOM ceTn", NOCKONbKY "BeluaTtenemM" oHO ABNSAETCS TOSNIbKO NP BbiMNycke COOCTBEHHbIX
nporpamMm 1 TOSMbKO B 3TOM criydyae 00s3aHO 3aknioudaTtb NMUEH3MOHHbIE COrnalleHnsa ans
cobntogeHna npas aBTOPOB, MPU3HaH HenpaBWibHbIM WU HE OCHOBaHHbLIM Ha MaTepuanax
aena.

ZK] aorosopa, 3aKMYEHHOro Oryr "Poccuickas TeneBn3noHHas "
paguoBeLLaTenbHasa ceTb" C OTBETYMKOM, BUAHO, YTO OH 3aKMNOYeH Ha npefocTaBrieHme ycnyr
Nno TpaHCNSUMU TENEBU3MOHHLIX MporpaMmm B 3dup Ha TexHumdeckmx cpepcrtsax OPTIIL
(OBbnacTHOM paaMoTENEBU3NOHHbBIV NepeaaroLwmi LLEHTP) C NOCneayoLWen nx peTpaHcnaumen
no ceTn kabenbHOro TeneBnaeHus.

MpeameTom goroBopa SIBASIETCA TPAHCNAUMA TENEBMU3MOHHbLIX MporpamMmm B adup Ha
TexHuveckux cpegcrteax OPTIIL, ¢ nocneaywowen nx petpaHcnsumen no cetm kabenbHOro
TenesuaeHusa TeneceTu (OTBETYMKA).

CornacHo pgorosopy OPTIIL, o6sa3yeTcs obecneuntb OOCTaBKy MnporpaMmm Tenecetu
nyTeMm nepefadn TeneBM3NMOHHOIO CurHana, Hecywero nporpammbl B adup, a TeneceTb
00A3yeTCs OCyWeCTBNATb TPaAHCNAUMIO NporpaMMm  COrflacHO CTaHgapTam  KadecTBa,
NCNonb30BaTb NPOrpaMmbl TONbKO NS TPAHCASAUMM MO CETU KabenbHOro.

N3 paHHOro gorosopa criegyeT, YTO OTBETUMKY AOCTaBMASAUChH MPOrpaMmbl, a OH UX B
AanbHerweM TpaHCcnNMpoBan no ceTu kKabenbHOro TeneBnaeHUs.

CyL OueHKy JaHHbIM YCroBMSIM JOroBopa He Jarn M He ykasarn, NnodYemy OH cuyuTaeT,
4YTO JOBOAbI UCTLA O TOM, YTO B JAHHOM Crlydae UMeno MeCTo UCMNoNb3oBaHWe NnponsseneHumn
nytem coobuweHnsa no kaben, B TOM 4ucfe nMyTeM peTpaHCNAuun, SBMSKTCS
HEeOOOCHOBAHHbLIMM.

B T0 e Bpems cyq B peLleHun ykasars, 4To OTBETYMK Npmobpen No A0roBopy He npaso
Ha MCNoNb30BaHWE aBTOPCKMX NPOU3BELEHUI, a pa3pelleHne Ha coobuieHne no kaberbHoN
ceTu Tenenporpamm. [pu 3TOM cy HEe NPUHSAN BO BHUMaHWE, YTO MMEHHO B TenenporpaMmmax
NCronb30BaHbl aBTOPCKME MPOM3BEAEHUS, 3a 3allMTON  HapyLeHHOro npaBa, Ha
NCnonb30BaHME KOTOPbLIX obpatuncsa uctel, a akt coobweHns no kabent nponsseneHuin
SBIISIETCA UCMOMb30BaHMEM NPOU3BELEHMS.

Ccbinka B peleHun cyga Ha To, 4YTo obuiectBo 06s3aHO obecneunTb TpaHCMAUMIO
nporpamm 6e3 nameHeHUn 1 moandurkauum B cCooTBeTCTBME ¢ ceTkon BewaHna OPTIIL, He
nMes npaea npepbiBaTb TPAHCASAUMIO NpOrpaMm, NPOM3BOAUTbL UX YACTUYHYHKO 3aMeHy Unu
AOMNOSTHATL BKIIKOYEHMEM MO CBOEMY YCMOTPEHWMIO COOCTBEHHBIX BMAeOMaTepuanoB Wn
npoaykuun Apyrnx KomnaHuin, B o6OCHOBaHME BbIBOAA, YTO OTBETYMK HE MCMONb3oBas
npounsBeaeHunst, Takke NpM3HaHa HenpaBubHON.

[aHHoe ycrnoBue pgorosopa onpegenseT MNOpPSAoK WCNOSb30BaHUA [OCTaBMEHHbIX
nporpaMm 1 MX TPaHCNAUMIO NO CEeTU KabenbHOro TeneBuaeHusl, U He CBUOETENbCTBYET, O
TOM, YTO NpU COOBLLEHMM NPOU3BEOEHWNN, BKITOYEHHbBIX B MPOrpaMmbl, OTCYTCTBYET (pakT MX
nUcrnonb3oBaHus. 3anpeT Ha W3MEHEHWe nporpaMM He O3HavaeT HeWUCnosib30BaHue
Npou3BeAEeHU, BKIIOYEHHbIX B 3TW NpoOrpaMmmbl, MNpu coobweHnn wux no kabenwo B
HENn3MeHHOM Buae.

OTkasbiBas B yOOBNETBOPEHMM 3asIBNIEHHbIX TPeDOOBaHUN, Cya Takke UCXOAMN U3 TOro,
YTO WUCTeL He [Jokasar, 4YTO OTBETYMK WCMNOoSib3oBasyli My3blkanbHble MNPOM3BEAEHUd, Ha
KOTOpble UMEETCS CCbiflka B MICKOBOM 3asIBNIEHUN.

OpHako cyq He y4yen, 4YTo OTBETYMK He ocnapusan gakT TpaHCcnauunM TenenporpaMm,
npegcrasneHHbix OIYT1 "Poccuinckan TeneBmMsMoHHasa 1 paguosellaTensHas ceTb".



Kpome Toro, cya B HapyweHue TpeboBaHun c1.56 [TIK P® HenpaBunbHO
pacnpegenun o0643aHHOCTM MO [OKa3biBaHUIO OOCTOSATENbCTB, Ha KOTOpble CCbiNnanucb
CTOPOHBI.

CornacHo n. 14 noctaHoBneHus NneHyma BepxosHoro Cyaa Poccunckon ®egepaumm
oT 19 noHa 2006 r. N 15 "O Bonpocax, BO3HUKLINX Y CyO0B MPU PaCCMOTPEHUMN MPaXKaaHCKUX
Aen, CBSA3aHHbIX C NPUMEHEHMEM 3akoHodaTenbcTBa OO0 aBTOPCKOM MpaBe W CMEXHbIX
npasax" npu paspeleHnM Bonpoca O TOM, KakOW CTOpPOHe HaaNexXuT [JokasbiBaTb
obCcToATENLCTBA, NMEKLMEe 3HaYeHne Ana gena o 3alimMTe aBTOPCKOro npasa UM CMEeXHbIX
npae, cyay HeobxoouMMO yuuTbiBaTb, YTO OTBETYMK 00s3aH [okas3aTb BbIMNOMHEHME WM
TpeboBaHNN yKa3aHHOrO 3akKOHa MNPWU UCMNOSb30BaHUM MNpou3BedeHUn n (Unuv) o6bLEKTOB
CMeXHbIX npaB. B npotuBHOM cnydae umsmyeckoe unu opuanveckoe nuuo npusHaeTcd
HapylmMTenem aBTOPCKOro npasa 1 (Unv) CMEeXHbIX NpaB U s Hero HacTynaeT rpaxaaHCcKo-
npaBoBasd OTBETCTBEHHOCTb B COOTBETCTBUMN C 3aKoHOoAaTeNbCcTBOM Poccunckon degepaumn.

(Onpepenenne CypebHon Konnermm no rpaxgaHckum penam BepxosHoro Cyaa
Poccunckon ®egepaumm ot 14 oktabpsa 2008 r. N 86-B08-18)

21. Ucnonb3oBaHMe onepaTtopomM KabenbHOM CeTU aBTOPCKOro npousBefeHus
6e3 paspelwweHMa npaBoobnaaaTens NOBEKNO HapyLweHue aBTOPCKOro npasa.

Obuwepoccurickan obuiecTBeHHas opraHudaumsa "Poccuinckoe aBTopckoe obuiectBo”
obpartmnacb B Cya C UICKOM K OOLLECTBY O B3bICKaHUM KOMMEHCALUN 32 HapyLLeHNe aBTOPCKNX
npae, Cccbinascb Ha TO, 4TO OOLECTBO $SBNSAETCA KOMMEPYECKOW opraHusauunen,
OCYLLECTBAAOLEN NPeanpUHUMAaTENbCKY AEATENbHOCTb MO NPEeAOCTaBfIEHNIO HACEeNeHUo
nnaTHbIX Yycnyr kabenbHOro TeneBMAEHMSI Ha OCHOBAHWUWM 3aKNio4aemblXx C aboHeHTamu
aoroBopos. [pu coBepLLueHMM OENCTBUIN B 3aLuUTy Npae, ynpaBrieHMEM KOTOPbIX 3aHMMaeTCs
PAO, 6binn BbisiBNEHbl hakTbl HApPYLLEHNA OTBETYMKOM MCKOYMTESNBHOIO MMYLLECTBEHHOIO
aBTOPCKOro npaea Ha coobLieHne NponsBeaeHus ang sceobuiero ceegeHms no kabenio.

PelweHnem cyaa nepBoOr MHCTaHUWMW, OCTaBfEHHbIM ©e3 M3MEHeHUs1 onpeaeneHnem
cynebHom Konnermm no rpaxkgaHckum gernam obnacTHoro cyda, B y4OBMETBOPEHUN UCKOBbLIX
TpeboBaHN OTKasaHo.

CynebHas «konnerma no rpaxgaHckmm pgenam  BepxosHoro Cypa Poccunckon
depepaumm 0OTMEHMNA COCTOSIBLUMECA MO Aeny cyaebHble NOCTaHOBNEHMS U Hanpasuna 4eno
Ha HOBOE PacCMOTPEHMNE B Cy NEPBON MHCTAHLUUKN NO CNeaytoLwmnM OCHOBaHUSAM.

Mpn paccmoTpeHun pena cygom yctaHosneHo, yto 30 pgekabpss 2005 r. PAO un
opraHusaumsa-BeLlaTenb 3aKkNYnm JIMLUEH3NOHHOE COornalleHne, B COOTBETCTBUN C KOTOPbIM
PAO npepocTtaBnaeT BewaTento HEUCKMIOYUTENbHYK JNULEH3NI0 Ha CcooblleHne Ha
Tepputopun Poccurickon depepaunmnm 0oOGHapOAOBAHHBLIX NPOM3BEAEHUNA, OTHOCSALMXCS K
peneptyapy PAO ans BceobLiero cBeageHns nyteM nx TeneBnsnoHHOM nepegayn B acpmp.

1 deBpans 2007 r. wMexgy  opraHuMsaumen-sellateneMm 1M obWECTBOM,
OCYLLIECTBMALWMM NpeanpuHMMaTenbCKylo AeATeNbHOCTb MO NPefoCTaBMeHNO HaCeNeHuo
nnaTHbIX ycrnyr kKabenbHOro TeNeBNAEHNS, 3aKNOYEH JOrOBOP O nNepeaaye npas.

B cooTtBeTCcTBMM C yKkasaHHbIM LOOroBOPOM OpraHu3auusi-Bewlatens B nepuog c 1
depans 2007 r. 3a Bo3HarpaxaeH1ue npenocrtaBndeT obWecTBy HEUCKNIOYNTENBHOE NMPaBo
Ha peTpaHcnauuio (NpaBo Ha coobuieHne ans Bceobulero ceefeHus Mo Kabenw) Bcex
npoussefeHun, SBMSIOWMUXCHA cogepxaHnem d(OopMUpyeMon opraHusaumen-seLlatenem
TenenporpaMmmel.

Ha ocHoBaHun ykasaHHoro gorosopa B ceBpane 2007 r. o6wecTBO OCYLLECTBUIIO
peTpaHcnAuui no  KabenbHOMY TeneBMAEHWO TenenporpamMmbl, B KOTOPOW  Bbinu
NCNONb30BaHbl My3blKkarnbHble MNPOU3BEAEHUS MHOCTPaHHbIX aBTOPOB, WUMYLLECTBEHHbIMU
npaBamMu KOTOpPbIX Ha TeppuTopumn Poccuninckon depepaumm ynpasnset PAO.
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OTkasbiBas B y4OBNETBOPEHUN UCKOBbLIX TpeboBaHMI, Cya NepBON MHCTAHLUKN UCXOONN
M3 TOro, 4YTO OTBETYMK, SABMSAACH OnepatopoMm kKabenbHOW ceTn, He OocyLlecTBnsaeT
ncnonb3oBaHMe OOBLEKTOB aBTOPCKOrO npaBa, MOCKOMbKy OOWecTBoO He yyacTByeT B
hopMMpPOBaHUN TENEBU3MOHHLIX NPOrpamMM, a OKa3blBaeT HaCeNneHuo NULb YCryru CBS3MW,
nonyyas OT TENEBU3MOHHOM KOMMaHUM paspelleHne Ha peanu3aumio NpaBoOMOYMA MO
coobLeHunto nporpammebl Mo kabento, B CBsA3M € YeM 00513aHHOCTb MO OCYLLECTBIIEHMIO BbinNnat
npaBoobnagatensam 3a UCNoNb3oBaHME UX NPOU3BEAEHNN HA OTBETYMKA BO3NOXeHa ObiTb HE
MOXeT.

Mexay TeM B COOTBETCTBUMN C YCNOBUAMM NINLLEH3MOHHOIO COrfalleHuns, 3aKnto4YEeHHOro
mexgy PAO wn opraHusaumen-sewatenem 30 pgekabpsa 2005r., o coobuweHun
oBGHapoaOBaHHbIX NPOU3BEAEHUA MYTEM TENEBU3NOHHOW nepefayn B 3up, NULEH3NA He
pacnpocTpaHseTca Ha cooblieHne nNpousBedeHUn nyTemMm UX TENeBU3MOHHOM nepedayun no
kabento, NpoBoOAaM 1 MHbIM aHaNoOrM4YyHbLIM CpeacTBaMm.

Kpome TOro, B COOTBETCTBUM C COrfalleHMeM opraHusaumnsa-BellaTenb He Brnpase
nepeyctynatb TpeTbeh CTOPOHE MpaBO Ha Tenenepegadyy B 3dup NpomsBeaeHUNn,
oTHocAwmxcsa K peneptyapy PAO 1 nony4vyeHHbIX MO AaHHOMY COrfalleHuno, B TOM Yucne U
npaBOo Ha peTpPaHCRALMIO Takux NPON3BEAEHWU.

Kak cnegyeT n3 cogepxanua n. 2 ct. 16 3akoHa Poccurckon degepaumm oT 9 uionsa
1993 r. N 5351-1 "O6 aBTOpCKOM MNpaBe U CMEXHbIX npaBax", AeNCTBOBABLUENO HAa MOMEHT
BO3HWKHOBEHWSI  CMOPHbIX MNPaBOOTHOLIEHWA, B Cryvyae, Korga aBTop paspeluaet
TenepaauoBellaTenbHOM OpraHM3aLmm UCMNonb3oBaTh CBOE MpOoM3BeAeHne NyTeM nepegayu
B 3(up, 3TO He O3HayaeT, YTO TEM CaMblM OH CaHKUMOHWpYyeT niboe nocnegywoLlee
ncnonb3oBaHMe €ero npou3BegeHus (peTpaHcnsaumio, coobweHne B NyOrmMYHbIX MecTax C
MOMOLLIbIO FPOMKOIrOBOPUTENS, NOCHEAYOLWYI0 3anMcCb NepesaHHoro B adhup nNpov3BeaeHns u
T.4.), ANA NpPaBOMEPHOro WCMOMb30BaHWS KOTOPOro B KaXdOM OTAENbHOM cry4vae
Heob6xo4MMO OOMNONHUTENBHOE pa3peLLeHne aBTopa.

B paHHOM cnyyae o6wecTBO, nNpegocTaBrnslowee Yycrnyrm nNo  TpaHCNAauum
TENEeBU3NOHHbIX MporpamMm no cetu kabenbHoro TenesuaeHusi, ¢ PAO Hagnexaiimx
COrnalleHnin He 3aknto4vano, COOTBETCTBEHHO, MPaBO Ha WCMONb30BaHWE NPOU3BEAEHWN
MHOCTPaHHbIX aBTOPOB, Ybl UHTEPECHI B 3TOM Aene npeacrasnseT PAO, He npuobpeno.

MaTtepuanamu gena noarsepxgeHo, 4to PAO OTHOCUMTCA K 4ucny OpraHusauuu,
YNpaBnsaoWmnX UMyLLECTBEHHbIMWU MpaBaMyM Ha KOJSINEKTUBHOW OCHOBE; SIBMSIETCA YNIEHOM
MexxgyHapogHon koHdeaepaumm obuiects aBTopoB 1 komno3ntoposB (CU3AK), cosgaHHoM €
uenbto obecneyeHns oxpaHbl U 3aWnUTbl co3gaTtenen OyXOBHbIX LLEHHOCTENW U KOOpAMHALMK
TEXHUYECKON OeATeNbHOCTN Mexay obLiecTBaMn aBTOPOB U KOMMNO3UTOPOB.

B kauyectBe pokasatenbcTB, noarBepxpawowmx nonHomoumss PAO Ha ynpaBnenue
UMYLLLECTBEHHbIMW aBTOPCKMMM MNpaBaMn MHOCTPaHHbIX aBTOPOB, WCTEL NpeacTaBun
3aKMOYEHHbIE OOroBOpPbl O B3auMMHOM MNpeAacTaBUTeNnbCTBE WHTepecoB Mmexay PAO wn
WHOCTPaHHbIMX  aBTOPCKMMK obuwiectBamu, a Takke BbiMMCckM wu3 cuctembl Pl o
NPUHAANEXHOCTM MHOCTPaHHbIX aBTOPOB K u4neHaMm 3apybexHblX aBTOPCKO-NPaBOBbIX
opraHmsauum.

CneposatenbHo, PAO Takke BnpaBe NpeacTaBnATb UHTEPECH! 3apybeXXHbIX aBTOPOB,
ABNSAOLLMXCSA YNeHaMM aBTOPCKO-NPaBOBLIX OpraHn3auui.

Mpn atom cnucok IPl aBnaeTcsa mexayHapoOHbIM CMUCKOM aBTOPOB M UCMONb3yeTcs
Ansa pacnpeneneHns cobpaHHOro aBTOPCKOro BO3HArpaXkaeHns 1 3alimTbl aBTOPCKUX NpaB no
BCEMY MUpY, CylecTByeT M pacnpocTpaHaetca wmexagy uneHamum CU3AK nuwb B
9NEeKTPOHHOM BuAe, TakMMm obpa3oM, MHopMaumsa, codepxawascs B HeM, MOXeT ObiTb
nonydeHa Ha MaTepuanbHOM HOCUTENEe TONMbKO MNyTeM pacrnedaTtkm COOTBETCTBYHOLLNX
BbIMUCOK.
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B cBs3nM C M3nOXeHHbIM BbIBOL Cyda O TOM, YTO pacnedatkm m3 cuctembl IPl o
NPUHALNEXHOCTU WMHOCTPAHHbLIX aBTOPOB K YfnieHaM 3apyOeXHbIX aBTOPCKUX OOLLecTB, He
ABNAIOTCA JONYCTUMbIMU JOKa3aTeNnbCTBaMu No Aeny, NpusHaH HenpaBuIbHbIM.

(Onpepenenne CypebHon Konnermm no rpaxgaHckum pgenam BepxosHoro Cyaa
Poccuiickon ®egepaumm ot 27 oktabpsa 2009 r. N 16-B09-18)

22. CnyxebHoe 3amaHMe Ha co3adaHuMe nNpousBeAeHUMA MOXeT ObiTb AaHo
paboTonaTtenemM TONILKO B nMnpeferiax YCTaHOBMEHHbIX Ansa paboTHuka (aBTopa)
TPYAOBbIX 06513aHHOCTEN.

b6. n T. obpatnnucek B cya C NICKOM K aKLIMOHEPHOMY OBLLIECTBY O B3bICKAHUW AEHEXHbIX
CPeACTB 3a HapyLleHne aBTOPCKUX MpaB, CCbIIasiCb Ha TO, YTO OTBETYMKOM BOCNPON3BEAEHDI
NPOMbILLIEHHBIM MYTEM W pPacnpOCTPaHANMCb Npou3BeaeHna aBTopoB 6e3 gorosBopa C
npasoobnagatenem wn 6e3 3akNiOYEeHUs COOTBETCTBYKOLWEN nuueHsun ¢ Poccuicknm
aBTOpckMm obwecteom (PAQO), 4To AiBNSIeTCS, NO MHEHUIO UCTLOB, HapyLLUEHWEM aBTOPCKUX
npas.

PeweHnem cyga, ocTaBneHHbIM ©0€3 M3MeHeHus onpeneneHnemM cyga BTOPOMU
WHCTaHUMK, B YAOBNETBOPEHUN UCKOBbIX TpeboBaHun b. n T. oTkasaHo.

CynebHas «konnerms no rpaxpgaHckmm pgenam  BepxosHoro Cyama Poccuiickon
depepaumm ¢ BbiIBOOAMM HMKECTOSLMX CY0B HE cornacunach.

Mpn paccmoTpeHun gena cygom yctaHoBneHo, 4yto b.E. cosgaHbl 6 npounsseneHun
AEeKOpaTMBHO-NMPUKIIAAHOrO UckyccTea. [aHHble npoumsBeaeHust co3gaHbl B.E. B nepuop ¢
1968 no 1976 rog n 3akYEHUAMU XyOOXECTBEHHOro coBeTa MNpU3HaHbl aBTOPCKUMU
npousBegeHnamn. HacnegHnkom asTopckoro npaea b.E. aensietca b.

Cya npuwen K BbiBOAY O TOM, 4YTO K MPaBOOTHOLLUEHUSM CTOPOH MOANEXUT
npumeHeHntio 3akoH Poccurckon ®Pepepaummn ot 9 urona 1993 r. N 5351-1 "O6 aBTopckoMm
npaBe W CMEXHbIX npaBax", KOTOpbIN OEWCTBOBan B Nepuod, Korga OTBETYMKOM Obinu
BOCMNpOM3BeAEHbl MPOMbILLIIEHHBIM MYTEM U PAcnpOCTPAHANNCL NPOU3BEAEHWNSA, CO34aHHbIE
B.E.

OTkasbiBas B yAOBNETBOPEHUN UCKOBbLIX TpeboBaHumn b., cyn ncxoamn us Toro, 4Yto Bce
npon3BeneHnss OeKopaTUBHO-MPUKNALHOIO WCKYCCTBA, W3roToBreHHble aBTopoM bB.E.,
co3gaHbl UM B pabovee Bpems 3a c4eT npeanpuaTnsa B nopsiake BbINOSHEHUST CRy»KeOHbIX
00513aHHOCTEN, B CBA3M C YEM UCKMOYUTENbHbIE MpaBa Ha WUCMNONb30BaHWE MNPOU3BELEHWI
npuHagnexaT OTBETUUKY.

Mpn BbIHECEHWN pELLEHUs CyA yKasar, YTO OTBETUMK He 06sa3aH ynnayunBaTb b. kakue-
nnbo nnaTexun n KoOMNeHcaumm 3a UCNonb3oBaHue co3aaHHbix b.E. nponsseneHui.

Mexay Tem cya He y4én, 4to 3akoH Poccuiickon ®epepaumm "O6 aBTOPCKOM npase U
CMeXHbIX npaBax" BBedeH B Aaencteme ¢ 3 aerycta 1993 r., To ectb nocne co3gaHus bB.E.
npoun3seneHnn gekopaTUBHO-NPUKNALHOIO NCKyCcCTBa.

Cya pykosoacTBoBarscs cT. 16 3akoHa Poccuiickon ®efepaunmn "O6 aBTOpCcKOM npase
N CMeXHbIX npaBax", cornacHo KOTOPOW aBTOPYy B OTHOLUEHMUM €ero npousBeneHus
npUHaanexaT UCKMYMTENbHbIE NpaBa Ha UCMNONb30BaHWE Npou3BeaeHns B Nobon opme U
nobbiM cnocobom, BKMoYasi NpaBa Ha BOCNPOM3BEAEHNE U PacNpOCTpaHEHNE SK3EMMNAPOB
npoun3BeaeHns.

b.E. pabotan Ha 3aBoge B kayecTBe wWnMdoBLMKa-anmasynka. [lokasaTenbCrs,
CBMAETENbCTBYHOLWMNX O TOM, YTO B Kpyr crnyxebHbix 0b6sizaHHocTen B.E. Bxogmuno cosgaHue
npou3BeneHNN OeKopaTUBHO-MPUKNALHOrO WCKyCCTBa, HEe MNpeacTaBfieHO, OTCYTCTBYHOT
yKasaHunsa Ha 370 1 B pelleHun cyga. CnyxebHoe 3agaHme morno 6biTb JaHO paboTogartenem
TONbKO B Npefenax TpyaoBbixX PyHKUMA paboTHMKA.

Kakux-nmbo pokasaTtenbCTB, CBUOETENbCTBYHOLWMX O TOM, YTO NPOU3BELEHUS
AEKOPaTMBHO-NMPUKNIAAHOMO WCKYCCTBA, MO MOBOAY KOTOPbIX BO3HMK CMOp, SBNAKTCA
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cnyxebHbIMK, NOCKONbKy co3gaHbl B.E. no cnyxebHomy 3agaHuto pabotopatena nubo B
nopsiike BbIMOMHEHUS CyXebBHbIX 06A93aHHOCTEN, NPeayCMOTPEHHbLIX TPYAOBbLIM LOrOBOPOM,
OTBETYMKOM NpeacTaBrieHo He Bbino.

b.E. BO Bpems co3gaHuna npousBegeHuin paboTan Ha rocyaapCTBEHHOM NpeanpuaTnm
n B 1983 roay eule 0o obpa3oBaHNa akUMOHEPHOro obLecTBa, Obin YBOSEH C 3aBO4a B CBSA3M
C YXOZOM Ha MEeHCUIo Mo BO3pacTy.

3aBog npusHaBan aBTopcTBo B.E., cBoeBpeMeHHO BbinnaymMBas aBTOPCKME roHopapsbl
Yyepes Bcecolo3Hoe areHTCTBO MO aBTOPCKUM NpaBam.

MpusHaBan aeBtopctBo B.E. Ha wmsgenus pekopaTMBHO-NPUKIAAHOIO UCKyccTBa W
OTBETYUK - aKLMOHEPHOEe O6LLEeCTBO.

BcTynuBLUMM B 3aKOHHYIO cuny pelleHneM cyga yaosrnetsopeH uck PAO, nogaHHbIn B
WHTepecax aBTOpPOB (HacrnegHukoB), B ToM uyucne u B.E., K akunmoHepHomy obLiectBy O
B3bICKaAHUW aBTOPCKOro BO3HarpaxaeHusl.

Adpyrum BCTYNMBLUMM B 3aKOHHYK CUIY pelleHMEM Cyda YCTaHOBMIEHO HapyLleHue
aBTOpckMx npaB bB.E. akumoHepHbIM obuiectBOM U ygosnetBopeH mck PAO, nogaHHbIn B
nHTepecax b.E., 0 B3bICKaHUM AeHEXHbIX CPeacTB 3a HapyLUeHe aBTOPCKUX Npas.

Cya npu BbIHECEHUW peLleHUst He yKasasl, Kakue WHble npefyCMOTPEHHble 3aKOHOM
OCHOBaHUA B Criyvae, ecrim He cuMTaTb NPOU3BeAEeHUs CryXebHbIMU, UMeNnnchb y OTBeTYMKa
OS5 UCNOSb30BaHUA NPOU3BEAEHUN OeKOPaTUBHO-NPUKIAAHOMO UCKYCCTBa, co3aaHHbiX b.E.,
6e3 cornacusa aBTopa u 6e3 BbiNnaTbl eMy aBTOPCKOro BO3HArpaxaeHus.

Mpn BblHECEHUM peLleHus cyh ykasan, YTo UCTel He npeactaBui goKas3aTerbCTB,
NoATBEPXAarLLMX HENpaBoOMepHOe UCMOoNb3oBaHMe co3gaHHbIX b.E. nponssegeHunn.

B noarteepxaeHne dhakta BbIMycka W peanu3auMm OTBETYMKOM MNpOun3BeaeHUN
AEeKOpaTMBHO-NPUKIALHOMO UCKYCCTBa, co3aaHHbiX B.E., ncteu cocnancsa Ha pasmelleHHble B
cetn "WHTepHeT" cBeOeHMsi O BbINYCKAaeMOM aKUMOHEPHbIM 0OLecTBOM MpoAayKuMuM Mo
COCTOSAHUIO Ha MoHb 2008 roga, NpenckypaHTbl LEeH BbiNycKaeMon npogykuum, oTOoKonmnn
CD-auncka, KynmneHHOro B MarasmHe OTBEeTYMKa, C YeKoM WM oduumanbHOW MHpopMaumnen o
BbIMyCKe NPOAYKUUKN, ee M300paeHMeM U KatanoroM no coctosiHuio Ha 8 anpensa 2004 r.,
katanor ¢ CD-aucka.

Taknm o06pasom, uCTel B COOTBETCTBMM C pPa3bACHEHUAMMU, OaHHbIMM B 1. 14
noctaHoBneHunsa lNneHyma BepxosHoro Cyga Poccunckon depepauum ot 19 moHa 2006 r.
N 15 "O Bonpocax, BO3HMKLWINX Yy CyAOB MPU PAacCCMOTPEHUN FPaXXOAHCKMUX Oen, CBA3aHHbIX C
npUMeHeHneM 3akoHogaTenbcTBa 06 aBTOPCKOM MpaBe M CMEXHbIX npaBax”, npeacTaBus
cyay [OokasaTenbCTBa, NoaTeBepxpawowme  (akT  UCMonb3oBaHMs  Npou3BeaeHUN
AeKopaTUBHO-NPUKNALHOro UCKyCcCTBA OTBETYMKOM.

[okasaTenbCTB, NOATBEPXAAIOWMNX, YTO aKUMOHEPHbIM OOLECTBOM BbIMOSTHEHDI
TpeboBaHna 3akoHa Poccuickon degepaumm "O6 aBTOPCKOM NpaBe U CMEXHbIX Npasax” npu
ncrnonb3oBaHUM NponsBedeHun, cosgaHHbix b.E., oTBeTunk cyay He npeacrasumn.

(Onpenenenne CypebHon Konnermm no rpaxgaHckum pgenam BepxosHoro Cyaa
Poccuiickon ®egepaumm ot 13 ceHTsi6ps 2009 r. N 83-B09-10)

23. KopnopatMBHOe MeponpusTue opraHusauum He sABnsietca odpuumanbHOU
LuepeMoHuen, BO BpeMsA KOTOPOM [OONyCKaeTcA WUCMNOJIHEHME My3blKanbHbIX
npousBeAeHMn 6e3 cornacmMa WX aBTOpOB U 06e3 Bbinnatbl aBTOPCKOro
BO3HarpaxxaeHus.

K. obpatuncs B cya C UCKOM K OOLIECTBY O B3bICKAHMM [LEHEXHbIX CPeAcTB 3a
HapylleHne aBTOPCKMX MpaB U KOMMEeHcauuMM MoparbHOro Bpefa, CCbiNlasCb Ha TO, YTO B
none 2006 r. UM co3gaH TEKCT necHu-rMmHa obulecTBa, KoTopasi ctana obsasaTernbHbiM
aTpubyToM BCeX KOpMOpaTMBHbIX MEPONPUATUIA, MNPOBOAMMbBIX OTBETYMKOM, HO [0
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HacTosILLEero BpeMeHW OTBETYMK He 3aKm4yuin C UCTLOM [JOroBop O nepefadu npaB Ha
Ncnonb3oBaHMe NPON3BEOEHUS.

PeweHnem cypa, ocTaBneHHbiM 06e3 W3MEHeHWa onpegeneHneM cyga BTOPOWN
WHCTaHUMK, B YAOBNETBOPEHUN UCKOBLIX TPeOOBAHUI OTKa3aHO.

CypebHaa konnerms no rpaxpgaHckum genam  BepxosHoro Cypa Poccunckon
depgepaumm ¢ BbIBOAAMU HMKECTOSLLMX CyQ0B HE Corfiacunace.

OTkasbiBass B YOOBMETBOPEHUM WUCKOBbIX TpeboBaHun K., cya nepBoN WHCTaHLMM
ncxogmn M3 Toro, YTO OTBETUMK HapYLLUEHUS] aBTOPCKMX NMpaB uUcTua He JOoMyCTui, CO34aHHbIN
TMMH KOMMNaHUN ABNSIETCS pe3ynbTaTOM TpyAa HECKONbKMX aBTOPOB, a HE UCKIOYMTENbHO
OQHOr0 MCTUa, MNpU CO34aHUM 3TOr0 MPOU3BEAEHUS WUCTEL 3Han, AONs Kakon uenuM OH
co3faeTcd, TeM caMbiM Bblpa3un XenaHue nepefatb pesynbTaT CBOEro Tpyda KoMnaHuw,
NCMONHEHNE TMMHA Ha odumuManbHbIX MEPONPUATUSX HEe obpasyeT HapyLleHUsi aBTOPCKUX
npas ucTua.

O6wectBo He oOCywecTBAAno nyobnuyHoe  UCMOSIHEHME TMMHA  KOMMAHWUW,
BOCMpPOM3BEAEHME T[MMHA OCYLLECTBIANOCh TOMbKO Ha KOPNoOpaTUBHBLIX MEpPOnpUATUSX,
NPOBOOMMbBIX OTBETUYMKOM, KOTOpble, MO MHEHUIO Ccyda, SBRASTCA oduuManbHbIMU
MEPONPUATUSIMWA.

Mexay Tem B cooTBeTcTBMM C 3akoHOM Poccuiickon ®egepauum ot 9 mons 1993 r.
N 5351-1 "O6 aBTOpCKOM MpaBe M CMEXHbIX npasax", 4eNCTBOBaBLLUMM B Nepuo cosgaHus
Npoun3BeneHNsT N UCMNONb30BAHNSA €ro OTBETYMKOM, aBTOPY B OTHOLUEHUM €r0 NPOM3BELEHMUS
npuHagnexaT UCKNoYMTENbHbIE NPaBa Ha MCNOMb30BaHWE NpPou3BeaeHnst B Nobon popme 1
nobbiM cnocobom, B TOM vucrie npu nyb6riMyHoOM UCnonHeHnn nponsseneHns (cT. 16).

CtaTbs 30 Ha3BaHHOMO 3aKOoHa yCTaHaBMMBaET, YTO NPaBO Ha UCMOSb30BaHMe ObbekTa
aBTOPCKOro npaBa MOXeT nepefaBaTbCsl TONbKO NO aBTOPCKOMY OOrOBOPY, 3aKNOYEHHOMY B
NUCbMEHHON dhopMme.

Ncxopa n3 nonoxenun ct. 4 3akoHa Poccuiickon ®egepaunn "O6 aBTOpCKOM npase u
CMEXHbIX npaBax" K nyonu4yHOMY WCNOSNTHEHUIO MY3bIKanbHOro MNPOU3BEAEHUS OTHOCMUTCS
noboe BoOCNpouM3BEAEHME AAHHOrO MNPOu3BEAEHMsI B MECTe, OTKPbITOM Ansi cBob6oaHOro
NnoceLleHnNs, KOTOPbIM U SIBAIAKOTCS KOPNopaTUBHbIE MEPONPUATUS, NPOBOANMbIE OOLLECTBOM;
KoprnopaTuBHOE MePONpUATUE He MOXeT 4aBnATbCA oduunanbHon uepemMmoHnen. K
omuManbHbIM  LLEPEMOHNAM OTHOCATCH LEPEMOHUM OT MMEHW roCydapCTBa, a Takke
cybbekToB Poccurickon ®enepauun.

daKkTbl MCNOMHEHNSI NPON3BEAEHMS OTBETYMKOM Ha KOPMNOPATUBHbLIX MEPONPUATUSIX HE
ocnapuBanuce.

Mpn 3TOM CygOM YCTAHOBMAEHO M CTOPOHaMM MNpU  pacCMOTpeHMM [fena He
ocrnapuBasnocb, YTO aBTOPCKUIN AOrOBOP B OTHOLUEHUWN TEKCTa NECHU-TMMHa obLecTBa Mexay
NCTLIOM M OTBETYMKOM HE 3aKnt4yarcs.

Takum obpasom, OTBeTYMK Hapywwmn nonoxeHna cr1.30 3akoHa Poccunckon
depnepaumm "OO aBTOPCKOM MpaBe U CMEXHbIX npasax"” U B COOTBETCTBMM CO CT. 49
Ha3BaHHOro 3akoHa 06s13aH ynnaTuUTb aBTOPY KOMMEHCALMIO 3a HapyLLeHne aBTOPCKNX Npas.

(Onpenenenne CypebHon Konnermm no rpaxgaHckum pgenam BepxosHoro Cyaa
Poccunckon degepaumm ot 26 masa 2009 r. N 5-B09-45)

24. Mpu wucuucneHnn 50-neTHero cpoka A[eUCTBMA aBTOPCKOro npasa,
npeaycMoTpeHHoro cT. 27 u 43 3akoHa P® "O6 aBTOpCKOM npaBe U CMeXHbIX npaBax”,
He MMeeT 3Ha4YeHUs, OXPaHANIOCb JIM paHee MNpou3BeAeHUe U B TeYeHUe Kakoro
YCTaHOBJIEHHOro MpeXHUM 3aKoHoAaTeNnbCTBOM cpoka. Ecnu paHee pencTtBoBaBLUIMKA
CPOK OXpaHbl 3aKOH4YMUSICA, HO HOBbIW 50-neTHMM He uctek Ha 1 sHBapsa 1993 roaa,
npousBefeHne BHOBb NOSTy4YMI1I0 aBTOPCKO-NPaBOBY OXpPaHy.
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PAO obpatunocb B cyg ¢ Uckom B uHTepecax B., M. k Teatpy, gomy oduuepoB o
3almuTe aBTOPCKUX MpaB, CCbINIasAiCb Ha TO, YTO NpU NYBIMYHOM MOKa3e CNeKTakms He3aKoHHO
ncnonb3oBanacb xopeorpacus B.B. - 6e3 nonyyeHus cornacus oT ero HacnegHukos, 6e3
3aKMIYEeHNss C  HUMKM  COOTBETCTBYlOLEro pforosopa W 6e3 BbINnatbl  aBTOPCKOro
BO3HarpaxxgeHus.

PeweHvem cypa, octaBneHHbiM 0e3 W3MeHeHWa onpegereHneM cyaa BTOPOW
WMHCTaHUUK, B yOOBNETBOPEHMM UCKOBbIX TpEBOBaHMIA OTKa3aHo.

CynebHas «konnerma no rpaxgaHckmm pgenam  BepxosHoro Cypa Poccunckon
depgepaumm ¢ BbIBOAAMU HMKECTOSLLMX Cy0B HE corfiacunacs.

Cyoom ycTtaHoBneHo, yto B.B. aBnsanca 6aneTmencrepom CnekTakns, NoCTaHOBKA U
ny6rnMyHbIM NoKa3 KoToporo coctoancsa B 1934 roay.

23 mapTta 1964 r. B.B. ymep, ero HacrnegHukamu no 3akoHy, B TOM 4YUCfe U aBTOPCKNX
npas, sisnaiTca M. n B.

23 wmoHa 2005r. Ha cueHe [goma oOduUepoOB COCTOANCA MNOKa3 ChnekTakng,
nocTtasrfeHHbI TeaTpoM. B TeaTpanbHOM BykneTe ykasaHO, YTO NPW MOCTAHOBKE CrEKTaKss
ncnonb3oBanacbk xopeorpadgusa B.B., O, E.

OTkasbiBas B y4OBETBOPEHUN NCKOBLIX TpeboBaHW, cyn NepBon MHCTaHUMN UCXOOMN
M3 TOro, YTO MOKasaHHbIN Ha cueHe Aoma oduuepoB BaneT ABMSEeTCA CaMOCTOATESNbHbIM
xopeorpaguyeckum npoussegeHnem. [lpu atom xopeorpappl O. m E. TBOpYecku
nepepabotann xopeorpacgpuio B.B. B TpeTbem akTe 0Ganeta, 4TO, MO MHEHUIO cyda He
ABseTCA HapyLweHneM aBTopckux npas B.B. B cuny c1. 492 TK PCOCP.

Cya Takke ykasan, 4YToO Ha MOMEHT nepBoro nokasa 6aneta B xopeorpacun B.B.
Aencrteosann OCHOBbLI aBTOPCKOro npasa, yrBepxaeHHble noctaHosneHnem LIMK CCCP n
CHK CCCP ot 16 mas 1928 r., n. 11 koToporo Obin yCTaHOBMEH OECATUNETHUA CPOK
NoJsib30BaHUS aBTOPCKMM NpaBOM Ha xopeorpadmyeckme npousBeaeHuns.

B cBA3M C M3nNoXeHHbIM Cyd npuwien K BbIBOAY O TOM, YTO CPOK nosib3oBaHus B.B.
aBTOPCKMMU NpaBamMu B OTHOLLEHMU xopeorpadum Kk 6aneTy nctek B 1944 rogy.

Mexay Tem B COOTBETCTBUM CO CT. 3 NOCTaHOBNeHUs BepxoBHOro coseta Poccumckon
depepaumm ot 9 mona 1993 r. N 5352-1 "O nopsigke BBeaeHus B gencteme 3akoHa PO "O6
aBTOPCKOM TMpaBe W CMEeXHbIX MpaBax" CPOKM OXpaHbl aBTOPCKUMX M CMEXHbIX Mpas.,
npenycMoTpeHHble cT. 27 n 43 3akoHa P® "O6 aBTOpCKOM npaBe M CMeXHbIX npaBax”
NPUMEHSIOTCS BO BCeX crydyasix, korga 50-neTHU CPOK OENCTBUA aBTOPCKOro npasa wunm
CMEXHbIX NpaB He uctek Kk 1 aHBaps 1993 .

Mpun ncuncneHnn ykasaHHoro 50-neTHero cpoka 4enCcTBUS aBTOPCKOro npasa He umeeT
3Ha4YeHUs, OXPaHANOCb NN paHee MNpPOU3BEAEHNE M B TEYEHWE KaKoro YCTaHOBIIEHHOIO
NpexXHnm 3akoHoaaTenbCTBOM 06 aBTOPCKOM npaBe cpoka. Ecnv paHee aenicTBOBaBLUMK
CPOK OXpaHbl 3aKOHYUIICS, HO HOBbIM 50-neTHUN He ucTek Ha 1 aHBapsa 1993 r., nponsBeaeHne
BHOBb MOSy4YnNoO aBTOPCKO-MPaBOBYO OXpaHy.

Mockonbky Ha 1 aHBaps 1993 r. 50-neTHu cpok nocne cmepTn B.B. He wuCTek,
npoun3seneHnsi aBTopa BHOBb CTann OXpPaHATbLCS aBTOPCKUM NPaBOM.

Takum obpasom, 23 uoHs 2005 r. (gata nybnmMyHOro ucnonHeHus Ganeta) cosgaHHas
B.B. xopeorpadusa oxpaHsinacb aBTOPCKUM MpaBOM, M B COOTBETCTBUM cO cT. 16, 29, 30
3akoHa P® "O6 aBTOpcKOM npaBe W CMeXHbIX npasax" aOnsa ee npaBOMEPHOro
ncnonb3oBaHMsa TpeboBanochb Nofny4YeHne paspeLleHns HacnegHUKoB aBTopa.

Kpome TOro, cygom HenpasuibHO MPUMEHEHbI HOPMbI MaTepuarnbHOro npasa npu
onpegeneHMn nNpaBoOMEPHOCTU UCNONb30BaHMA xopeorpacun B.B. nytem ee nepepaboTku,
MOCKOSIbKY Cy[, NepBOM WHCTaHUMW pykosoacTteBoBancd rn. 1 cr. 492 [paxgaHckoro kogekca
PC®CP, paspewatowen ceoboaHoe MCNonb3oBaHNE NPOU3BEAEHUS, AN CO34aHUs HOBOTO,
TBOPYECKM CaMOCTOSATENBbHOIO NPON3BEeAEHWs, OAHAKO AaHHbIE NMPaBOOTHOLWEHMSA C 3 aBrycta
1993 r. (gatbl BCTynneHus B cuny 3akoHa P® "O6 aBTOpCKOM MnpaBe M CMEXHbIX npasax")
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perynupytotca cT. 19 3akoHa P® "O6 aBTOpcKOM npaBe U CMeXHbIX NpaBax”, a He cT. 492 [K
PCoCP.

Ctatbsa 19 3akoHa P® "O6 aBTOpcKOM npaBe W CMEXHbIX MpaBax" CoOepXuT
ncyepnbiBalOLWNA NepeYeHb CriydYaeB UCMOoNb30BaHWS Npou3BeaeHnin 6e3 cornacus aBTopoB
n 6e3 BbiNNaTtbl BO3HArpaXgeHns W He npegycMmaTpmBaeT BO3MOXHOCTM CBOOOOHOMO
NCNOJSIb30BaHMS Yy>KOro N3gaHHOro NpoM3BeaeHns A4S Co34aHus HOBOro Npou3BeaeHUs.

MonoxeHus ct. 492 K PCPCP 1964 r. He MOryT NpUMEHATLCS K NPaBOOTHOLUEHUSM,
BO3HMKWMM nocne 3 asrycta 1993 r.,, Kak npoTuBopevallne OencTByroLLEeMY
3akoHogaTenbcTBy Poccuiickon ®epepaumn, NOCKONbKY MepeveHb criydaeB CBOOOAHOMO
NCNoNb30BaHus, ykasaHHblin B 3akoHe P® "OO6 aBTOPCKOM MpaBe M CMEXHbIX npaBax”, He
MOXeT ObITb paclumpeH 3akoHoaaTenbHbIM aktTom PCOCP.

Mpu  BbIHECEHUM  pelleHus, Ccyd, [JaBas  OPUOANYECKYD  KBanudukaumio
B3aMMOOTHOLLUEHUA CTOPOH W YyKasblBass HOPMbl MaTepuanbHOro npasa, noanexawue
NPUMEHEHN0 No AaHHOMY Aeny, He ycTaHoBwuI, korga 6bino co3gaHo npovsBeneHue, B
KOTOPOM MCMNOSIb30BannChb afieMeHTbl xopeorpadum B.B., n kaknm 3akoHOM perynvpoBanucb
CMOpPHble NPaBOOTHOLLIEHMNS HA MOMEHT CO34aHNsA AaHHOro NPOU3BEaEHUS.

(Onpepenenne CypgebHon KkKonnermm no rpaxgaHckum penam BepxosHoro Cyaa
Poccunckon ®egepaumm ot 2 ceHTabpsa 2008 r. N 78-B08-20)

25. Ecnun He pokasaHo, 4To c¢hoTorpachmm BbINOSNIHEHbI PabOTHMKOM B paMKax
MUCMNOJIHEHUA CIYXeOHbIX 00A3aHHOCTEN U CryXXeOHOoro 3agaHus, nocriegHUU BrnpaBe
TpeboBaTb B3bICKaHMA KOMMEHCAaUUW 3a HapylleHUe MUCKIIYMTENbHOro npaBa Ha
co3AaHHble UM Npou3BeAeHuUs.

N. obpaTtunca B cya C UICKOM K MHAMBMAYaNbHOMY NpeanpuHUMaTento, u3gatenbCcTBy O
B3bICKAHMM KOMMEHCALUMN 3a HapyleHue aBTOPCKOro MpaBa, ykasaB, 4TO B MarasuvHe,
npuHagnexawem uHauBMayanbHOMY npegnpuHumMarento, npuobpen @gortoansbom, B
KOTOPOM uMMenucb doTorpaduyeckme npon3BefeHnsi, aBTOPOM KOTOPbIX SBNSAETCA OH
(ncten). YkasaHHble cdoTorpacum Obinn caenaHbl UM BO BPEMS CNYXEOHbIX KOMaHANPOBOK,
Koraa oH Oblf1 KOPPECNOHAEHTOM LEHTpanbHOW raseTbl NorpaHcnyxobl. B ero cnyxebHble
00513aHHOCTN BXOAMNa TOMbKO NOArOTOBKA cTaTen ans aton rasetbl. PoTorpadumn, KOTopbie
BKMOYEHbl B anbbom, caenaHbl No coO6CTBEHHOW MHMUMaTMBE, COBCTBEHHLIM 060pYya0BaHNEM
n 3a ceBon cyeT. [MockonbKy npaBa Ha BOcnpou3dBeneHne npomsBedeHun (dpotorpaduin) W.
HUKOMY K3 OTBETYMKOB He nepedasBasn, OH rnonaran, 4YTOo OTBETYUKM Hapywunm ero
WUCKNIYMTENbHOE MNpaBO Ha  uMCnomnb3oBaHuMe  doTtorpadum  NyTeM  HE3aKOHHOro
BOCMnponsBeaeHus B potoansbome.

PelweHnem cyfna B yaoBneTBOPEHUN UCKOBbIX TpeboBaHUIM OTKasaHo.

CynebHasa «konnerma no rpaxgaHckmm pgenam  BepxosHoro Cypa Poccunckon
depepaumm oTMeHMNA BblHECEHHOE cyaebHOe NOCTaHOBMNEHME MO CReayoLWwmMM OCHOBaHUSIM.

CyooM ycTaHOBMEHO, 4TO Mexay WM. n n3gatenbCTBOM  3aKMHOYEH KOHTPaKT O
NPOXOXAEHNN BOEHHOM CNYyX0bl B U3gaTenbCTBE CPOKOM Ha S neT.

W. npoxoann cnyx6y B OMKHOCTN NOCTOAHHOIO KOPPECNOHAEHTA peaakumm raseTbl.

Paspelwas cnop u oTtkasbiBas WM. B yooBNeTBOPEHMM WUCKA, Cyh, PYKOBOACTBYSACH
nonoxeHnamm ct. 14 3akoHa Poccunckon ®egepauum ot 9 uona 1993 r. N 5351-1 "O6
aBTOPCKOM MpaBe W CMEeXHbIX npaBax”, MCXoaurs U3 TOro, YTO Ha MOMEHT CO3[4aHuS
doTorpacmyecknx Npon3BeaeHUin UCTEL, COCTOSAN B CRYXXeOHbIX (TPYAoBbIX) OTHOLLIEHUSAX C
n3gaTenbCTBOM W, HaxoAACb B KOMaHAMPOBKE, BbINOSMHAN 06A3aHHOCTM BOEHHOW CRyXObl
(cnyxebHble 0653aHHOCTU), B CBS3M C YEM CO3[aHHble WM MNPOU3BEOEHUS HABNAOTCS
CNYy>XeOHbIMM 1 UCKMOYMTENBHOE NPaBOo Ha UX UCMONb30BaHME NpUHaANexXnT pabotoaartento.
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Mexay Tem cyg npu pacCcMOTpeHUW Aena npuwlen K BbiBogy O TOM, YTO aBTOPOM
CO3[aHHbIX hoTorpadudeckmx npousseneHun apnsietcsa W., 4yTto ctopoHamn B cyaebHOM
3acefaHvn He ocrnapuBarnoch.

B kauyecTBe gokasaTtenbctsa (pakTta co3ganus U. potorpadun B nopsake BbINOSTHEHUS
cnyxebHoro 3agaHus B 1999 - 2000 rr. cyg npuHan cnyxebHoe 3agaHne ana KOMaH4MPOBKU
NUCTUa B BOEHHbIN rocnutanb B nepuopg ¢ 26 cdespans no 15 mapta 2004 r., B koTopom W.
CTaBATCA TUMNOBbLIE 3aZla4yM O MOArOTOBKE UM TEKCTOBbIX MaTepuanoB U poTtomaTepuanos o
COTPYAHWKax rocnutans, a Takke (PuUHaHCOBble AOKYMEHTbl (TOBApHble YeKM Ha MIEHKY,
pacxoAHbli  KaccoBbld opAep, akT npuemkn otopabot) 3a 2005 roa, KoTopble
noaTBepXaatoT BO3MeLLeHMe M34aTenbCTBOM pacxofoB M. Ha KynneHHyto (OTOMNSMEHKY U
onnarty nevatun dpotorpacdum B 2005 rogy.

Mpu 3TOM cCyA, MPUMEHSIS aHanorui Mexay YHUYTOXEHHbIMA [AOKyMeHTaMu |
COXpaHMBLUMMUCS, MpuWEeNn K BbiBOQY O TOM, 4YTO WMEHHO B pamKax CryXebHbIX
KOMaHOVPOBOK MUCTLY CTaBUNNCL 3aga4vv Ha nposefeHne (poToCbEMOK.

Mexay Tem kakux-nmbo gokasatenbCTB TOro, 4Yto otorpadumn 6einn cosgaHsl W. no
cnyxebHoMy 3agaHuio paboTtogatend M 3a ero cyet nmbo B NOpsiAKE BbINOSTHEHUS
cnyxebHbIx 06s13aHHOCTEN, NPEeAyCMOTPEHHbLIX KOHTPAKTOM, B CyA NpeacTaBfieHo He 6bIno.

[lokasaTenbCcTB, CBMAETENLCTBYIOLWNX O TOM, YTO B Kpyr cry>kebHbix o6a3aHHocTen U.
KaK MOCTOAHHOIO KOppecnoHAeHTa BXoAuno cosgaHune dotorpaduyecknx npousBeaeHun, B
MaTepuanax pgena He wuMmeetcd. WM3gaTtenbCTBOM TakuMx [JoKasaTenbCTB Takke He
npeacraBneHo.

KoHTpaKkT 0 NpoxoXxaeHnn BoeHHOM cny0Obl ¢ W. n npukas degepanbHON NOrpaHUYHOM
cnyxbbl Poccunckon depepaumm o HasHadeHun W. Ha OOMKHOCTb Takke He cogepxart
yKa3aHus Ha To, YTo B 0693aHHOCTM W. Kak NOCTOSAHHOIO KOppecnoHAeHTa BXOANUNO co3aaHne
B TOM Yucne gotorpadpuyeckmx Npon3seeHun.

CnyxebHoe 3agaHue 3a 2004 rog, a Takke uMelwuMecs B MaTtepuanax aena
ouHaHcoBble OOKyMeHTbl 3a 2005 rog He ABASAOTCA AoKasaTenbCcTBaMu, NoATBEPXAatoLWUMm
cnyxebHbln xapakTep doTorpadumyecknx npomsBeaeHun, cosganHHbix N. B 1999 - 2000 rr. -
nepuoa HaxoXaeHusi B KOMaHAMPOBKE, MOCKOSIbKY BblgaBanuCb AN CO34aHUA  WUHbIX
MaTepuarnos.

To ob6cToATENBLCTBO, YTO cryXebHble 3agaHusa 3a 1999 - 2000 rr., a Takke OeHeXHble
NPUXOOHO-pacxofHble AOKYMEHTbl U akTbl npuemMa otopaboT 3a ocnapuBaembin nepuog y
n3gatenbCcTBa He COXpPaHWUNUCB, TakkKe He onpoBepraeT yTBepxaeHua W. o cos3gaHun mnm
doTorpadumii He B NOPSIAKE BbINOMHEHNSA CRY>XeOHOro 3agaHus.

O cnyxkebHom xapaktepe doTorpadmyecknx  Npou3BedeHUA  Takke  He
cBMAeTernbCTBYET TOT (PakT, YTo dpoTorpadpum Haxoaunucb B poToapxmee usgatenscrea, U
TO 06CTOATENBCTBO, 4YTO doTOorpadmMmM nNpousBedeHbl B CBETOe BpeMsi CyTok (pabouee
Bpemsi).

AKT npuvema oTopaboT wu3gaTensCTBOM npeacTaBneH He 6bin. Kpome TOro,
npoun3BedeHNs Haxoaunucb B M34aTenbCTBE HE B BMAE OpUrMHanoB-HEratMBoB, a B Buae
NO3UTMBOB N UNJKOCTPaLMIA K ero CTaTbsIM.

ToT dpakT, 4TO uWCTey B Mepuo MU3roTOBMEHUA OcrnapvBaeMbiX MPoOn3BeaeHUN
Haxoaunca Ha cnyxbe B n3gatenbCcTse Ha A0SMKHOCTU NOCTOAHHOIO KOppEeCnoHAEHTa, caM Mo
cebe He MOXeT cBMOETENbCTBOBATb O co3gaHuMm doTtorpacdmin B KayectBe CnyxebHoro
3agaHus.

Bornee TOro, OOMKHOCTHas MHCTPYKUMUS MOCTOSIHHOINO KOpPpecrnoHAeHTa TaKke He
cBMAeTenbCcTByeT O TOM, 4YTO B crnyxebHble o06s3aHHOCTM W. Bxoamno nposeaeHve
OTOCHLEMKM.



Mpun Taknx obcToaTenbCTBaxX BbIBOA Cyda NepBON MHCTaAHUMM O TOM, YTO dhoTorpacum
BbINOJSIHEHBbI V. B pamKax UCMNOMHEHNs crny>XeBHOoro 3agaHus n cnyxebHblx 06a3aHHOCTEN, He
NoATBepXAeH MmaTtepuanamu gena n cobpaHHbIMy Mo Aerny gokasaTenbCTBaMMu.

C y4eTom TOro, 4to gorosop ¢ M. Ha ncnonb3oBaHue gotorpaduin, aBTOpOM KOTOPbIX
OH SIBMSieTCH, He 3aknyancs, a oHn 6binn onybnukosaHbl B 2008 rogy B dhoToanbbome,
N3J4aHHOM M34aTernbCTBOM, TO UCKMYUTENbHOE npaBo WM. Ha ucnonb3oBaHwe dpoTorpadum
HapyLLeHOo B pe3ynbTaTe yKasaHHbIX AEACTBUA OTBETUMKA.

(Onpenenenne CypebHon Konnermm no rpaxgaHckum penam BepxosHoro Cyaa
Poccunckon degepaumm ot 25 ntoHs 2013 r. N 19-AlrM13-1)

Il. MaTeHTHOE NpaBoO

26. [na ycrtaHoBneHua ¢aKkta UCNosib3oBaHUA U300peTeHMss HeobxoaMMo
YCTaHOBUTb WCMONb30BaHWE KaXAoro, a He OTAENbHOro npu3Haka u3obpeTeHus,
npMBeA4eHHOro B HE3aBUCMMOM MNyHKTe coaepxawenca B nateHTe dQopmynbl
n3obpeTeHus.

[ocpoyHoe npekpalleHne OEencTBUA NaTeHTa O3HadaeT MpekpalleHne npaBoBOM
OXpaHbl TEXHUYECKOrO WU XYOOXECTBEHHO-KOHCTPYKTOPCKOIO peLUeHMs U ero nepexos B
OoOLeCTBEHHOE [OCTOsiHME B Nepuod A0 OKOHYaHMS YCTAHOBMIEHHOrO 3aKOHOM CpoOkKa
JencTBmsa naTteHTa.

C MOMeHTa [OCpPOYHOro MpeKkpalweHna AOencTBUS naTeHTa npekpawaeTrca W
obsi3aHHOCTb paboTogaTtenss NO BbiNnaTe BO3HArpaxgeHust aBTopam  CcrnykebHoro
n3obpeTeHnst 3a ero UCnosb3oBaHme.

pynna aBTOpOB u300peTeHns obpaTunacbe B Cy4 C MCKOM K OpraHusauuu
(paboTopgartento) o BbiNfaTte BO3HArpaXxaeHust 3a MCnonb3oBaHWe pas3paboTaHHOro UMM
n3obpeTeHnsi, MNeHn 3a HEeCBOEBPEMEHHYIO BbINMaTy BO3HArpaXxneHus, BO3MELLEHUM
pacxoqoB Ha onnaTty rocygapCTBEHHOW MOWSMHBLI, YyKasaB, 4to 20 paekabps 2001 r.
opraHusauun BblaaH NaTeHT Ha 3TO u3obpeTeHne. I3obpeTeHne BHe4peHO Ha NPOU3BOACTBE
opraHusaumm 6 saHBapss 1999 r. u npogofmkaeT WCNONbL30BATbCS, OAHAKO aBTOPCKOE
BO3HarpaxaeHve 3a Ucrnonb3oBaHne n3obpeTeHns CBOEBPEMEHHO He BbIMNavyeHo.

PeweHnem cyna, ocTaBneHHbIM ©e3 WM3MEHEHUs! BbILIECTOALWMM CyAOM, WCKOBbIE
TpeboBaHUSA ya0OBMETBOPEHDI.

CynebHas «konnerma no rpaxgaHckmm pgenam  BepxosHoro Cypa Poccunckon
depepaumm oTMeHMNa cocTosABWMECs N0 feny cydebHble NOCTaHOBMNEHUS, Y4UTbiBad
cnegywoulee.

YOooBneTBopAs  3asdBfeHHble  UCKOBble TpeboBaHwWdA, cyg uvcxogun  u3  TOro,
n3obpeteHne, cosgaHHoe UCTUaMM B CBSI3M C BbINOSIHEHMEM TPyOoBbIX 00si3aHHOCTEWN,
ncnonb3yeTcsa OTBETYMKOM (naTeHToobnagaTtenem), OT MCNOMb30BaHWSA U306peTeHuns
OTBETYMK MONy4yaeT [OXOA, OOHAKO aBTOPCKOE BO3HarpaxgeHwe 3a Uucnonb3oBaHue
n3obpeTeHnss CBOEBPEMEHHO He BbinnaynBaeT. Kpome Toro, cyg nepBoOr UHCTAHUUKU NpuULen
K BblBOAQy O TOM, 4TO [eWcTBylllee 3aKOHOAATENbCTBO HE COOEPXUT  HOpM,
npegycMmaTpmBaloLLMxX MNpekpaweHne BbinnaTbl BO3HarpaxgeHusi aBTopam mn3obpeteHus B
CBSI3U C OCPOYHbIM NpeKpaLLeHeM AeNCTBUS NaTeHTa.

Cratben 1345, n.n. 1, 3 ¢1. 1370 'K P® (kak n paHee n. 2 cT. 8, 4. 3 n. 2 NaTeHTHOro
3akoHa Poccuiickon ®Pepepauumn o1 23 ceHTabpa 1992r. N 3517-1) npestomupyetcs
3aKkpenneHne 3a paboTtogaTenemM WUCKMYUTENBHOrO npaBa Ha cnyxebHoe un3obpeTeHue,
co3gaHHoe pabOoTHUMKOM B CBS3M BbINOSIHEHWEM CBOMX TPYAOBbIX 06s3aHHOCTENM UMK
KOHKPETHOro 3agaHuna pabotogarens, 1 npasa Ha NofyvyeHue naTeHTa.
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Mpn aTtoM paboTHWMKY (aBTOpy) NPUHALNEXWUT MNpaBO aBTOPCTBA Ha crnyxebHoe
n3obpeTeHne, a Takke B NPegyCMOTPEHHbIX 3aKOHOM Cry4yasx NpaBO Ha BO3HarpaxgeHue 3a
ncnonb3oBaHme cnyxebHoro n3obpeTeHus.

Mpu paccmoTpeHun ferna B cyde OTBETUMK YyTBepxaan, 4YTo uctuamu He 6binm
npeacTaBneHbl okasaTenbCcTBa, NOATBEPXAaloLWmMe NCNOoNb30BaHME OpraHu3auuen Kaxagoro
npusHaka opmyrnbl n3obpeteHus.

OpHako cyf, OTKMOHMB  3asiBlIEHHOE OTBETYMKOM XOAaTamcTBO O NpoBedeHUn
naTeHTOBeQYECKON 3KCMepTU3bl, Mpuwen K BbiBOAY O [J0Ka3aHHOCTM WUCMOSb30BaHMUS
OTBETYMKOM POPMYSibl M30OPETEHNA HA TOM OCHOBAHUU, YTO, TPU OTNINYUTENBHBLIX NPU3HaKa
n3obpeteHnsi, cogepxawmxca B opmyne un30bpeTeHus, YyKasaHbl B perfiameHTe
NPOM3BOACTBA, YTO NOATBEPXKAAET MCNOMb30BaHNe N306peTeHns B NPOM3BOACTBE.

Mexay Tem n3 nonoxeHun n. 2 ct. 10 MNMaTteHTHOro 3akoHa Poccuiickon ®egepaumm ot
23 ceHTab6ps 1992 r. N 3517-1 n n. 3 c1. 1358 K P® cnegyeTt, 4To Ang ycTaHOBNEHUSA dakta
MCNONb30BaHMA OTBETYMKOM K300peTeHns HeobxoOuMO YCTaHOBUTb  WUCMOSb30BaHUE
KaX[oro, a He OTAESIbHOro npu3Haka n3obpeTeHus, NpUMBEAEHHOr0 B HE3aBMCUMOM MYHKTe
cofepxallenca B nateHTe opMmysnbl U30bpeTeHnd, 4YTO CyAdOoM COenaHO U OTPaXeHo B
peleHnn He BGbIno.

Bospaxasa npoTuB 3asiBNeHHbIX UCKOBbIX TpeboBaHUN, OTBETUMK yKasarl, 4To ¢ MapTa
2009 r. opraHmsauusa He ucnonb3yeT n3obpeteHune, nockonbky 31 mapta 2009 r. gencrteme
naTteHTa npekpaLleHo.

MOMEHT, C KOTOpPOro OerCcTBMe naTeHTa Ha u3obpeTeHue, NoresHyl Mogenb WUNu
NMPOMBbILNEHHBbIN O0pasel, npekpawaeTcsd [AOCPOYHO Ha OCHOBaHMM BOJIEU3bABMEHMUS
nateHToobnagatensa (N0 ero 3asdBfEHWUI0), MPUYPOYEH KO AHK0 MOCTYMMEeHNa 3asiBreHns B
denepanbHbii  OpraH WCMOMHUTENBbHONW BRAcTM NO  WHTENNEeKTyanbHOM COOCTBEHHOCTU
(cT. 1364, 1399 TK PO).

[ocpoyHoe npekpalwieHve [encTBus NaTeHTa oO3HayaeT W3MEHEHWe pexuma
IOPUANYECKON MOHOMOMUK, B KOTOPOM HaxoOWUSIMCb OXpPaHAEMble TeXHW4eckoe Wunu
XyOOXECTBEHHO-KOHCTPYKTOPCKOE pELLEHUS!, HAa PeXnM 0BLLEeCTBEHHOrO JOCTOSIHUSA B NEpUoa
A0 OKOHYaHWSA YCTaHOBMNEHHOIO 3aKOHOM CpoKa LEeNCTBUSA NaTeHTa.

[MpuBeaeHHble HOPMbl 3akOHa He OblM MpPUHATBI BO BHUMaHWe cyaebHbIMK
WHCTaHLUMAMM, NOCKOSIbKY YCTAaHOBMB, YTO AECTBUE NaTeHTa, BblAAaHHOMO opraHu3aumm, 6e11o
AOCPOYHO MpeKpalleHo, Ccyabl BO3JOXWMAM Ha oOTBeTYMka 0653aHHOCTb MO  BbinnaTte
BO3HarpaxxgeHns BCeM aBTopaM U300peTeHus 3a ero UCMonb3oBaHMEe B TeYeHue BCero
nepvoaa, B TOM YMCIe BKITHOYAOLEro BpeMs nocrne npekpawleHns AencTBms naTeHTa.

(Onpenenenne CypebHon Konnermm no rpaxgaHckum pgenam BepxosHoro Cyaa
Poccuiickon ®egepauum ot 17 masa 2011 r. N 46-B11-8, Onpegenenne CynebHon konnermm
no rpaxgaHckum genam BepxosHoro Cyaa Poccuiickon ®epgepauumn ot 15 dpespana 2011 r.
N 46-B10-31)

27. [ocpo4yHoe npeKpaweHne OeUcTBMA naTeHTa BrievYeT npeKpalieHue
0653aHHOCTU OpraHusauMuM No BbINJflaTe BO3HarpaxaeHusi aBTopamMm u3obpeTeHUA 3a
ero Mcnosnb3oBaHMue.

'pynna aBTOpOB OGpaTUnack B Cyq C UCKOM K OBLLECTBY O Bbinfate BO3HArpaxneHus
3a MCnonb3oBaHWe M300peTeHusi, NEHN 3a HECBOEBPEMEHHYK BbiNnaTy BO3HarpaxgeHus,
BO3MELLEHNM pacxOAdoB Ha onnaTty rocygapCTBEHHOW MOLUMWHBI, Yka3aB, YTO COBMECTHO C
Apyrmmun aBTopamu paspaboTtanu cnocob nonyyeHns xumuyeckoro BewjectBa. ObuiecTtBy
BbldaH naTeHT Ha wu3obpeTeHWe, OHO BHeAPEHO Ha MpOoM3BOACTBE W NpPoJOIHKaeT
NCNoMnb30BaTbCH, OAHAKO aBTOPCKOE BO3HArpaXaeHue 3a Uucnonb3oBaHue un3obpeTeHus
CBOEBPEMEHHO He BbINavyeHo.
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PeweHnem cypa, ocTaBneHHbiM 06e3 W3MEHeHWa onpegeneHneM cyga BTOPOW
WHCTaHUUK, UCK YOOBMETBOPEH.

CypebHaa konnerms no rpaxgaHckum pgenam  BepxoBHoro Cypa Poccuiickon
denepaumm ¢ BbiBOOAMM HMKECTOSALMX CYLOB He cornacunach no criefywmm MOTMBaM.

YOoBneTBopsAs 3asiBNEHHble MCKOBble TpeboBaHWSA, Cyd WCXOAW U3 TOro, 41O
obuwectBy Obin1 BblgaH Ha u3obpeTteHne. ABTopamMu M306peTEHUs ABNAOTCS 3asBUTENN.
N30bpeTeHne BHeapeHO Ha npom3BoacTBe obuiectBa. N3o6peTeHne, co3gaHHoe UCTUaMK B
CBA3NW C BbINOMHEHWEM TPYAOBbLIX 0OA3aHHOCTEW, MCMONb3yeTCs OTBETYMKOM, OT
ncnonb3oBaHMa  n30bpeTeHnss  OTBETYMK  NornyvyaeT  OOXOA4, OAHaKo  aBTOpCKoe
BO3HarpaxzaeHve 3a MCnosnb3oBaHWe M300peTeHns CBOEBPEMEHHO He BbinadmBaeT. Kpome
TOro, Cyq NepPBON MHCTaHLUMM NpULLEN K BbIBOAY O TOM, YTO AENCTBYOLEEe 3aKOHO4ATENbCTBO
He COAepXWUT HOpM, npedycMaTpuBalWMX NpeKkpalleHne BbinnaTbl BO3HarpaXxaeHus
aBTOpam n3obpeTeHnst B CBA3M C JOCPOYHbIM NpeKpalleHnemM AeNCcTBUS NaTeHTa.

Mexagy Tem nNpaBO Ha Morny4vyeHue naTteHTa Ha n3obpeTeHue, NOoMesHy Moaernb Unn
NPOMbILLNEHHbIN obpasel, co3gaHHble pPaboTHMKOM (aBTOPOM) B CBS3U C BbINOSIHEHUEM
CBOMX TPYyAOBbIX 00s1I3aHHOCTEM WM KOHKPETHOro 3agaHus pabotopatensa (cnyxebHoe
n3obpeteHne, crnyxkebHas nonesHas MOAENb, CIYXebHbIN NpOoMbIWIIEHHBIM 0bpaseL),
npuHagnexuTt pabotogaTento, ecrnv OOroBOPOM Mexay HMM U paboTHMKOM (aBTOPOM) He
npegycMoTpeHo wuHoe (n.2 c1.8 [lateHTHoro 3akoHa Poccunckon depepauum ot 23
ceHTabpsa 1992 r. N 3517-1).

B cnyyae, ecnu pabGoTtogatenb nony4YnTt naTeHT Ha cnyxebHoe wu3obpeTeHue,
CNyXebHyl0 MONe3Hyt MoAenb unum cnyXebHbli NpOoMbIWIIEHHbLIN 0bpasey, nNMbo npumet
peleHne O COXpaHeHMM WHOopPMaUMM O Takux K300peTeHMsX, MNOMe3HOW MOAeNnn Wunu
NpoMmbILLIeHHOM obpa3sue B TanHe, NMbBO nepegacTt NpaBo Ha MofydYeHWe naTteHta gpyromy
nuuy, nMbo He NonyyYuT NaTeHT NO NOAAHHOM MM 3asiBKE MO 3aBUCALLUMM OT HEro npuymHam,
paboTHMK (aBTOp), KOTOPOMY HE NPUHAANEXWT NPaBO Ha MOflydeHMEe naTeHTa Ha Takue
n3obpeteHne, NOMNE3Hyw MoAenb WAM MNPOMBbIWSEHHBIN 00pasel, MMeeT npaBoO Ha
BO3HarpaxgeHue (4. 3 n. 2 MNaTteHTHoro 3akoHa P®).

AHanornyHble NoNoXeHus cogepxatcs n B cT. 1345, n.n. 1, 3 ¢1. 1370 TK PO.

Mpn aTOoM paboTHMKY (aBTOpy) NpPMHAANEXUT MpaBO aBTOPCTBA Ha cnyxebHoe
n3obpeTeHne, a Takke B NPeayCMOTPEHHbIX 3aKOHOM CIyyasix NpaBo Ha BO3HarpaxaeHue 3a
ncnonb3oBaHne cnyxebHoro n3obpeTteHns

OAavH 13 MCTUOB, YKa3aHHbI B NaTeHTe Kak aBTop u3obpeTeHusi, ¢ obLiecTBoM B
TPYAOBbIX OTHOLLIEHUAX HUKOrA4a HEe COCTOSM, BCEACTBME YEro HEe MOXET SABNATLCS aBTOPOM
cnyxebHoro M300peTeHusi, 1 B CBA3M C 4eM ero TpebGoBaHWe O BbiNflaTe aBTOPCKOro
BO3HArpaXXaeHms 3a MCMNonb3oBaHMe CcrnyxebHoro wmn3obpeteHnss He Morno ObiTb
yAOBMNETBOPEHO.

Bospaxasa npoTuB 3asBMNeHHbIX UCKOBbIX TpeboBaHUN, OTBETUMK yKa3arl, 4To ¢ mapTta
2009 r. obuwectBO He wucnonb3yeT m3obpeTteHne, nockonbky 31 mapta 2009 r. gencrteue
naTteHTa npekpaLleHo.

OTBeTuMK yTBEpXAan, 4YTo wUcTuaMm He ObinuM npeacTaBneHbl oKasaTenbCTBa,
noaTeepXxaatoLLne Ncnonb3oBaHne obLECTBOM KaXaoro npusHaka hopmynbl M306peTeHus.

OpgHako cya, OTKMOHMB 3asiBlIeHHOE OTBETYMKOM XO4aTalucTBO O NpoBeaeHUM
naTeHTOBeQYECKON 9SKCMEepTM3bl, Mpuwen K BbiBOAY O [AOKa3aHHOCTM WCMNOMb30BaHUS
obLecTtBoM opmyrnbl M306peTeHNa No HacTosiee BpPeMsl, Ha TOM OCHOBaHWW, YTO, TPU
OTNIMYNTENBHBIX NPU3HaKa n3obpeTeHns, cogepxalumxca B popmyrne n3obpeteHuns, ykasaHbl
B pernameHTe nNpou3BOACTBa, YTO NoaTBepXaaeT ucnorb3oBaHme obLecTBoM n3obpeteHuns
B MPOM3BOACTBE MO HACTOSALLEE BPEMS.

N3 un3noxeHHbix B .2 cT1.10 lMaTteHTHOro 3akoHa Poccurickon ®depepaumn ot 23
ceHTabpa 1992r. N3517-1, n.3 cr.1358 K P® TtpeboBaHmn cnegyet, 41O [ANs
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yCTaHOBMeHnst pakTa MCnonb3oBaHWs OOLLECTBOM B HacTosillee Bpems n3obpeTeHus,
HeobXxo4MMO YyCTaHOBUTb NCMNONb30BaHUE KaXaoro, a He OTAENbHOro Npu3Haka n3obpeteHus,
NpUBEAEHHOIO B HE3aBUCMMOM MyHKTE coAepKallencs B nateHte opMynbl n3obpeTeHus,
YTO CYZIOM COAENaHO U OTPAXKEHO B peLLeHUn He BbIno.

Mo cmbicny cT. 1364 n 1399 TK P®, MOMEHT, C KOTOPOro AeWcTBMe naTeHTa Ha
n3obpeTeHne, NoNesHy Moaenb NN NPOMbILLNEHHbIM obpasel, NnpekpalaeTcs 40CPOHHO Ha
OCHOBaHUWN BONEM3bSABNEHUS NaTteHToobnagatensa (Mo ero 3asiBNEHW0), NPUypoYeH KO OHHO
NOCTYNMeHns 3asiBfeHuss B enepanbHbidi  OpraH  WUCMNOSIHUTESNbHOM  BRactm o
NHTENNeKTyanbHOM COGCTBEHHOCTH.

[docpoyHoe npekpalleHve [enCTBMA NaTeHTa O3HavyaeT W3MEeHeHue pexuma
IOPUANYECKON MOHOMOMNUK, B KOTOPOM HaxoOUNUCb OXpPaHsAeMble TeXHUYeckoe Wnu
XyOOXEeCTBEHHO-KOHCTPYKTOPCKOE peLleHne Ha pexuM OOLEeCTBEHHOro AOCTOSAHNUS B Nepuos
A0 OKOHYaHWSA YCTaHOBMNEHHOro 3aKOHOM CpoKa LeNCTBUA naTeHTa.

[MpuBeOeHHble HOPMbl 3aKoHa He OblM MpPUHATHI BO  BHUMaHWe cyaebHbIMn
WHCTaHLUMAMM, MOCKOSNbKY YCTAHOBMB, YTO AENCTBME naTeHTa, BblgaHHOro obuwiectsy, 66110
AOCPOYHO npekpaiteHo 31 mapta 2009 r., cyn nepBoM MHCTAHLMM BO3NOXWUIT HA OTBETYMKA
00513aHHOCTb MO BbINNIaTe BO3HaArpaXgeHus BceM aBTopaM u3obpeTeHuss 3a  ero
ncnonb3oBaHMe B TedeHue BCero nepuoga, B TOM 4MCMe BKAYaKLWeEro Bpemsa nocne
npekpaweHnsa encTeBns naTeHTa.

(Onpepenenus CynebHon konnerm no rpaxgaHckum penam BepxosHoro Cypna
Poccunckon ®egepaumm ot 15 dpespans 2011 r. N 46-B10-31, ot 17 masa 2011 r. N 46-B11-8)

28. MpaBo npexpenonb3oBaHUA BO3HMKAaeT He B CUNY pelleHust cyaa, a npwm
HanuuMM YycnoBuK, onpegeneHHbix n.2 c1.1361 TK P®, 4yto He wucknovaer
BO3MOXHOCTU 3asiBileHUA B cyA TpeboBaHus 006 ycTaHOBNeHWM nMnpaBa
npexaenonb30BaHuUA.

Ob6LwecTBO C OrpaHMYEeHHONW OTBETCTBEHHOCTbKD 0OpaTUNOCh B apOuTpakHbIn cyd C
NCKOM K 0OLLecTBy O MpeKpalLEHUN MCMNONb30BaHUA B MNPOU3BOLACTBEHHOW AEATENbHOCTU
nonesHon moaenu.

YpoBneTBopsasa 3asiBieHHOe TpeboBaHue, cyg Mcxogun uM3 TOro, YTO UCTLY BblgaHO
CBMAETENbCTBO Ha nonesHy moaenb. OTBETYMKOM HapyLleHbl WCKYUTENbHbIE NpaBa
ncTua Ha ee MCNosib3oBaHWe, Tak Kak Mpu MPOuM3BOACTBE CBOMX TOBApOB OH WUCMONb3yeT
Kaxabl NpU3HaK, NpMBEeAEHHbIN B HE3ABUCMMOW (hopMysie None3HON MOAESN.

Cya anennsiuMoHHON MHCTaHUMK, OCTaBNAsa B CUIe peLueHne cyaa NepBo MHCTaHLUMN,
OTKINOHWUN JOBOAbI OTBETYMKA O TOM, YTO 4O AAaTbl NpuopuTeTa NosIe3HON MoAeNn OTBETYMKOM
ObIS1I0 CO3A4aHO HE3aBUCMMO OT UCTLA TOXAECTBEHHOE PeLLUEHME U 3@ HAM COXpaHsaeTCcs npaBo
Ha ero ganbHenwee 6e3B03Me3aHOE Ucnonb3oBaHne 6e3 paclumpeHnss obbema.

Mpn aTOM cya anennauMOHHOW WHCTaHUMKM yKasan, 4YTO OTBETYMK BCTPEYHOEe
TpeboBaHMe O NpuU3HaHMK NpaBa Npexaenosib30BaHUSA He 3asiBMsAn, CrneaoBaTenibHO, OH He
AoKasan B YCTAHOBIMIEHHOM 3aKOHOM MOpsiAke (akT nMpu3HaHWA 3a HUM npasa
npexaenonb3oBaHus B onpeaenieHHoMm obbeme.

CyL KaCcCauVMoOHHOW MHCTaHLMM OTMEHWUN cocTosBLUMECS cygebHble akTbl U HanpaBui
Aerio Ha HOBOE pacCMOTPEHME MO CrieayoLwmMM OCHOBAHNAM.

CornacHo n. 1 ct. 1361 K P® nunuo, koTopoe A0 AaTtbl npuopuTeTa u3obpeTeHus,
nosiesHon mogenn wnu npombiwrnieHHoro obpasuya (ct. 1381 m 1382) pobpocoBecTHO
ncrnionb3oBano Ha Tepputopun Poccunckon degepaumm cosgaHHoOe He3aBUCMMO OT aBTopa
TOXOECTBEHHOE peLleHne unu caenano HeobxoauMble K 3TOMY MPUrOTOBMEHUS, COXPaHAET
npaBo Ha pJanbHerwee 06e3BO3Me3QHOE MCMOMb30BaHWE TOXOECTBEHHOro pelleHuss 6e3
paclumpeHnsa obbema Takoro NCcnosib3oBaHUs (MpaBo NpeXxaenonb30BaHus).
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N3 cogepxanmna n.2 crt. 1361 K P® cnegyet, 4To Ana oueHkn obbema npaea
npexaenonb3oBaHNa HeobxoaMMO MpuvHMMATb BO BHMMAaHME HEe TOMbKO hakTuyeckoe
ncnonb3oBaHMe 06beKTa UCKNIOYUTENBHbIX NPaB, HO U CAENaHHbIe K 3TOMY NPUrOTOBEHMS.

M3 cmbicna npuBeOeHHOW HOpPMbI CriedyeT, YTO Mpexaenonb3oBaHMe - 3TO MNpaBo
6e3B03Me30HO MCMNoNb3oBaTb TOXOECTBEHHOE pelleHue B onpeaeneHHoM obbeme n 6e3
pacluMpeHnsa Takoro ucnonb3oBaHusA. [lpaBa npexgenonb3oBaTenst OrpaHUYeHbl Tem
06BbEMOM MPUMEHEHNST TOXOECTBEHHOrO pELUeHUs, KOTOpbIM Obll MM OOCTUrHYT Ha gaTty
npuoputeTta, nMbo, ecnn UCNonb3oBaHME He ObIo HayaTo 4O 3TOW AaThl, 06bLEMOM,
COOTBETCTBYHOLUNUM CAESNTAHHBIM NPUTOTOBMEHMUSAM.

Mpexpenonb3oBatenb He BMApaBe WCMNOMb30BaTb TOXAECTBEHHOE peLleHne B
bonbwem oObemMe MO CPaBHEHUKD C TEM, B KakOM pEeLleHMe WCMonb30Banocb Wnu
npegnonaranocb  WUCNonb3oBaTbCsd A0  AaTtbl  npuoputeta 3aaBkn. [lpn  aTOM
yCTaHaBNMBaeMbli OOBbEM WCMONb30BaHUSA TOXAECTBEHHOINO peLlleHus OomkeH ObiTb
AOKYMEHTaNbHO NOATBEPXKAEH.

CynebHbIMM MHCTaHUMSIMU HEe UCCReaoBancsa BoNpoc O NpaBe Npexaenonb30BaHus U
obbemax ero Ncnonb3oBaHUs OTBETYUKOM.

B cBs3M Cc 9TMM cyq KaccauMOHHOM MHCTaHUMW pelueHne cyaa NepBOW MHCTaHUMK U
MOCTaHOBIEHME Cyda anennsauuoHHOW WHCTAHUUW OTMEHWN, AEeNno HanpaBuil Ha HOBOE
paccMOTpeHME B Cya NEPBOW MHCTAHLMN.

(MocTaHoeneHne Cyaa no MHTeNnekTyanbHbIM NpaBam oT 4 cdepansa 2014 r. no geny
N A33-3192/2011)

29. PacwupeHue nwbbLIM nyteM ob6bemMa MUCNONMbL30BaHUA WU300peTeHUs,
nonesHonm mMoaenu Unu NpoMbILLNIeHHOro obpasua BrnevyeT He06xXoAUMOCTb NOSyYeHUA
npexaenonb3oBaTenieM paspelleHUss obnagaTtens naTteHTa Ha WUCMosib3oBaHuWe
OXpaHAAeMOro mnaTeHTOM MUu300peTeHuA, MONe3HOW MoAaesnivi WU  NPOMbILWIEHHOro
ob6pasua.

OTKpbITOE aKkunoHepHoe obuwecTBo obpaTunocb B apOUTpaXKHbIM Cyd C WUCKOM K
rocygapCTBEeHHOMY YHUTApHOMY npeanpusatuio 06 obs3aHun  npekpaTuTb HapylleHue
nateHta Ha u300peTeHue nyTem 3anpelleHns WU3roToBnsATb, MPUMEHATb, npeanaratb K
npogaxe, npogaBaTb W KakUM-NMBO MHbIM 00pas3oM BBOAUTbL B rpaxgaHckui obopoT
NeKkapcTBO, NPeayCMOTPEHHOE YKa3aHHbIM Bbllle NATEHTOM, a TaKkKe XPaHUTb YKa3aHHbIV
06BEKT ANnga 3TUX Lenemn.

OTkasbiBas B yOoBneTBopeHuMn TpeboBaHWMM 4YacCTUYHO, Cyd MNEepBOM  MHCTaHUUK
NCXogmun u3 TOro, YTO COrMacHO 3KCMEPTHOMY 3aKSHYEHUIO Y OTBETYMKA B COOTBETCTBUM CO
cT. 1361 K P® BO3HMKNO npaBO MNpexnenonb30BaHUA Ha M300peTeHue - fnekapCTBEHHbIV
npenapaT B 06bemMe, yCTaHOBNIEHHOM B YKa3aHHOM 3aKMOYEHUN.

Cyn anennsiuMoOHHOM MHCTaHLUMWN, OCTaBIIAA B CUIE peLleHne cyaa NepBon MHCTaHLMMK,
OTKITOHMN LOBOAbI OTBETYMKA O TOM, YTO €ro npaBo NPeXxaenosib30BaHUs Ha U3obpeTeHue -
NeKapCTBEHHbIN NpenapaT He orpaHnYeHo 06bEMOM, YCTaHOBMNEHHbLIM 3KCNepTaMu.

Cya KaccaumoHHOW MHCTaHUMKM nogaepan BbliBOA, CyAOB HMKECTOSLMX MHCTaAHUUKW O
3anpeTe OTBETYMKY W3rOTOBMATb, Npeafnaratb K npojaxe, npogasaTb M WMHbIM CNOCOOOM
BBOAUTb B rpaxaaHCckMi OBOpOT fneKkapCTBEHHbLIM npenapat B ob6beme, npesblllalolem
YyKa3aHHbIA B 3KCMEPTHOM 3aKIHYEeHUM.

CornacHo n. 1 ct. 1361 K P® nuuyo, koTopoe A0 AaTtbl npuoputeTa u3obpeTeHus,
nonesHom modenu wnu npomMbiwnieHHoro obpasua (ct. 1381 m 1382) pobpocoBecTHO
ncnonb3oBano Ha Tepputopun Poccuiickon degepauum co3gaHHOe He3aBMCMMO OT aBTopa
TOXOECTBEHHOE peLLeHne Ui caenano Heobxoanmble K 3TOMY NPUrOTOBMEHUS, COXpaHAeT
npaBo Ha pJanbHernuwee 6e3BO3Me3gHOE WUCMOMb30BaHWE TOXOECTBEHHOro pelleHus 6es
paclwmpeHns obbema Takoro UCrnosib30BaHWs (MpaBo NPeXaenonb30BaHNS).
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Moatomy pacwwupeHne nwbbiM nyTem obbemMa WCNOMNb3oBaHUA UK306peTeHus,
nofnesHon Moaenu wunu npoMbllWeHHOro obpasua BriedeT HeobxoOUMOCTb MOMyvYeHuUs
npexaenonb3oBaTeneM paspelleHus obnagaTtens naTteHTa Ha UCMNOMb30BaHNE OXPaHAEMOro
naTeHToM n3obpeTeHuns, NoNe3HoOn Moaenu Unu NpoMbliwsieHHoro obpasua.

(MoctaHoeneHne ®AC Mockosckoro okpyra ot 22 mona 2011 r. N KI-A40/7807-11-1
no geny N A40-49950/08-51-489; noctaHoBrneHne Cyga nNo MHTENMEKTyarnbHbIM nNpaBamMm OT
30 okTa6psa 2014 r. no geny N A08-2171/2012, noctaHoBreHne Cyga no MHTeNneKTyanbHbIM
npasam oT 28 okTs6ps 2013 r. no geny N A44-6472/2012)

30. Heobxomoumoe npuroToBreHMe KBanudpuuupyeTca KaK YyCTaHOBJIEHHOe
obcTofATeNnbCTBaMU fAefla HamepeHuMe UCNOoJSIb30BaTb Ha KOHKPETHOM npeanpusTum
MMeroweecsi TOXAECTBEHHOE MaTeHTy peweHne B TEXHONIOrMYeCKoOUM cTaaum,
onpeaensilowen NOpsAoK eé ocyLecTBIEHUS, KOTOPYD MOXHO OOBLEKTUBHO YyCMelHOo
peanusoBarb.

Hay4Hble 1 uHble uccnenoBaHns, He CBSI3aHHbIE C HENOCPEACTBEHHbIM BHEAPEHMEM B
NPOU3BOACTBO TEXHONOMMN U3rOTOBNEHNA NpoayKTa (M3genus) nnu npuMmeHeHns cnocoba, He
COCTaBnAT HEOH6XOANMOro MPUroTOBIIEHNSA K MCNOSTb30BAaHUIO TOXOECTBEHHOIO peLLEeHNS.

O6LecTBO C OrpaHMYEHHON OTBETCTBEHHOCTbKD 00OpaTMNOCh B apOuTpakHbIN cyd C
NCKOM K LUBerHON habpuke O NpekpalleHnun M3roTaBnmMBaTb M PAcCNpPOCTPaHATb U3Oenus, B
KOTOPbIX MCNOMNb30BaHbl NPU3HAKK, NpUBeAEHHbIE B (hOpMyrne Nofne3Hon Mogenu no naTeHTy,
obnagaTtenem KOTOporo sBnsieTcqa obLecTso.

YposneTtBopasa 3aaBrneHHoe TpeboBaHue, cyn MCXOAWUn U3 TOro, YTO UCTel ABNSeTCH
obnagartenem WCKNIYUTENbHLIX MNpaB Ha nonesHyto moaenb. OTBETYMKOM HapyLUeHbl
UCKIIOYUTENBbHbIE MpaBa UCTLA Ha €e UCMOoNib30BaHue, Tak Kak npu npou3BOACTBE CBOWX
TOBapOB OH UCNOSb3YeT KaXabl NPU3HaK, MPUBEAEHHbIN B HE3aBUCMMOWN (hOpMYyrie Nosie3HOM
Moaenw.

Cyn anennsumMoHHOM MHCTaHUMKN, OTMEHSA peLleHne cyaa NepBov MHCTAHLMK, MPUHAT
BO BHMMaHue [OBOAbl OTBETYMKA O TOM, YTO A0 AaTtbl npuoputeTa MOnesHoM MoAenmu
OTBETYMKOM ObIfI0 CO34aHO HEe3aBUCMMO OT UCTUA TOXOECTBEHHOE peLleHWe U 3a HUM
COXpaHsIeTCs NpaBo Ha ero ganbHenwee 6e3B803Me34HOE UCMNONb30BaHME.

Mpn aTtoM cyn anennsuMOHHOW MWHCTaHUMM YKasan, 4YTO OTBETYMK MpoBen Bce
Heobxo4MMble MPUrOTOBIIEHUS, B TOM YMCMle Hay4Hble UCCNefoBaHWA ONs BHEAPEHUS B
NPOU3BOACTBO  TEXHOMOMMU  U3FOTOBMEHUS  u3genuss B obObeme, npeBbllalowem
MaKCMMarsbHY0 MPOM3BOACTBEHHYHO MOLLHOCTb habpuKu.

Cya KaccauuoHHOM WHCTaHUMW OTMEHWUST MOCTaHOBIEeHME cyda anensisiuMOHHON
WHCTaHUUN 1 HanpaswuI Aerio Ha HOBOE pacCMOTpPEHME MO CrieayroL MM OCHOBaHUSM.

B cootBetctBUM C n.1 cT1.1361 K P® nuyo, kotopoe [O AaTbl npuoputeTa
n3obpeTeHns, NoNe3Hon mogenu unu npomblilwneHHoro obpasua (ct. 1381, 1382 Kogekca)
AobpocoBecTHO ucnonb3oBano Ha Tepputopumn Poccuiickon degepaunm cosgaHHoe
He3aBMCUMO OT aBTOpa TOXAECTBEHHOE pelleHne unuM caenano Heobxogumbie K 3TOMY
NPUroTOBIEHMS, COXPaHseT npaBO Ha AdanbHenwee 6e3BO3ME3QHOE WCNOMb30BaHUE
TOXOECTBEHHOIrO pelweHna ©6e3 pacwupeHuss obbema Takoro WuCnonb3oBaHus (NpaBo
npexaenosib3oBaHuns).

[obpocoBeCcTHOE WCMONb30BaHNWE OTBETYMKOM CMOPHOMO pELEeHNd B  CBOEW
AEeATeNbHOCTU U, COOTBETCTBEHHO, HanuMyMe Yy Hero npaeBa npexaenosib30BaHus
npegnonaraetca O Tex nop, noka He 6yaer AokasaHo obpatHoe. O6A3aHHOCTE MO
AOKa3blBaHMIO TakMX ODCTOATENbCTB NEXWUT Ha nuue, oTpuuarLleMm 3TO npaBo, TO eCTb B
AaHHOM criyvae Ha uctue.

Mexagy Tem cygamm He nccregosarics BOMPOC O MakCUMasibHOW MpOU3BOACTBEHHOW
MOLLHOCTK (habpuKm B LLenoMm.
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Mpn onpeapeneHnn obbema UCMNOMNb30BaHMS TOXOECTBEHHOINO TEXHUYECKOIO pPEeLLEHUs
HEeoBX0OMMO YYUTbIBATb KPUTEPUIN BO3MOXXHOCTM peanu3aumm 3TOro TEXHUYECKOro peLleHus
BCEMM pecypcamMm OTBETHMKA, CyLLECTBOBABLUMMN HA MOMEHT CO3[aHUS TaKOro peLleHuns, Kak
ecnun Obl OHM BCE MCMOMb30BanNMCb TOSLKO ANs BbiNyCKa N3ennin Ha ero OCHOBE.

Takum o6pasom, nNpu HOBOM pacCMOTPEHMM Aena cyay HeobxoouMo npensnioXuTb
CTOpPOHaM peLlwuTb BOMNPOC O MNPOBEOEHMM HE3aBUCUMOW  CyaeOHO-3KOHOMUYECKOW
3KCnepTu3bl AOns  onpegeneHnss obbema  UCMNOMb30BaHUS TEXHUYECKOro  peLUeHus,
TOXOECTBEHHOIO TEXHWYECKOMY PELLUEHMIO UCTLUA, MPUrOTOBMNEHUA ANS KOTOPOro Obinu
coBepLueHbl habpukon OO AaTbl NpUoOpUTETa, NPUHMMas BO BHUMaHME BCE 3KOHOMMUYECKME
Kputepum.

HayuHble 1 nHble uccnenoBaHna, He CBSI3aHHbIE C HENOCPEACTBEHHbIM BHEAPEHMEM B
NPON3BOACTBO TEXHOMNOMMN N3rOTOBNEHUSA NpoayKTa (M34enus) unm npuMeHeHus cnocoba, He
COCTaBMAT HE0O6XOANMOro NPUroTOBMNEHUS K MCMOMb30BaHUIO TOXAECTBEHHOIO pPeLUEeHUS.

B cBA3n c aTMM cyq KacCaumMoHHOW MHCTaHUMWM MOCTaHOBMEeHME cyaa anennaumMoOHHON
WHCTaHUUN OTMEHUI, Aer0 HanpaBuii Ha HOBOE PaCCMOTPEHME B CyA NEPBON UHCTaAHLUMMN.

(MocTaHoeneHne Cyaa no MHTeNnekTyanbHbiM npasam oT 28 okTabpsa 2013 r. no geny
N A44-6472/2012)

31. PaspaboTka NpOeKTHOW AOKYMeHTauuu, B KOTOPOW UCMOSIb3OBaH KaXAbIn
NnpuU3HaK wu3obpeTeHMss, MOXeT ObIiTb KBanudcuuupoBaHa KaK UCNONb3OBaHUe
n3o6peTeHuns.

depepanbHoe rocygapctBeHHoe — GogpkeTHoe  obpasoBaTenbHOe — yypexaeHue
obpatnnocb B apbuTpaxHbIN Cya C UICKOM K OBLLLECTBY C OrpaHMYeHHOM OTBETCTBEHHOCTLIO O
B3bICKaHMKN YObITKOB 32 HE3aKOHHOE MCMNONb30BaHNe N306peTeHnI.

OTkasbiBas B yaoBrneTBopeHUM TpeboBaHWi, Cyd NEpPBOW WHCTAHUMKM UCXOO4MN U3
HeJOoKa3aHHOCTM BO3HUKHOBEHMUS Y yupexaeHnsa yObITKOB, a Takke NPUYMHHO-CNeACTBEHHOM
CBSA3M Mexay AencTBMsiMKn obLuecTBa U BO3MOXHbIMK YObITkamun yupexaeHus. Cyn nocymtan,
YTO W3roToBfEeHMe OOLEeCTBOM CMOPHOW MNPOEKTHOM [OOKyMeHTauum Ons CTpouTenbCTBa
340aHNA He MOXeT OblTb NPU3HaAHO BBeAEHWEM B rpaXaaHckmn o6OopoT npoaykTa,
M3rOTOBMEHHOMO C  UCMOSMb30BaHMEM  3anMaTEeHTOBaHHbIX  TEXHUYECKUX  peLLEeHUN
(n306peTeHunin), NOCKONbKY YKasaHHble OEeNCTBUS MOTYyT OblTb KBannguuMpoBaHbl MWL Kak
noaroToBka K WCMOMb30BaHWIO, YTO HE SABMSETCH HapyLIEHWEM WCKIHYUTENBHOrO npasa
yupexneHusi.

Cyn anennsuMOHHOM MHCTaHUMM nocyuTan owunbovHbiMM BbIBOAbI Cyda MNepBOn
WHCTAQHUMM O TOM, 4YTO NPV paspelleHnn 3asiBNEeHHOro crnopa crnegyet yvuTbiBaTb
NCNoNb30BaHMe 3anaTeHTOBAHHbIX TEXHUYECKUX peLUeHU, SBNSALWMXCA M300peTeHnsamu,
HenocpeacTBEHHO MPU CTPOUTENBCTBE 34aHUS.

CornacHo 4. 2 cT1. 48 pagocTpouTenbHoro kogekca Poccuiickon ®epepaumm (nanee -
PK P®) npoekTHas [oOKyMeHTauusi npeactaBnseT cobon [OKYMEeHTauuio, coaepallyto
MaTepuarnbl B TEKCTOBOM hopme M B BuAE KapT (CXeM) v onpenensitolyo apxXMTeKTypHble,
PYHKUMOHANbHO-TEXHONOMMYECKNE, KOHCTPYKTUBHBIE N WHXEHEPHO-TEXHUYECKME peLLeHNs
Ansa obecneyeHnsa CTpoMTENbCTBA, PEKOHCTPYKUUN OOBEKTOB KanuTanbHOIrO0 CTPOUTENbLCTBA,
NX YacTen, KanutanbHOro peMoHTa.

B cootBeTcTtBUM co cT. 1350 K PP B kauecTBe M300peTEHNA OXPaHSAETCA TEXHUYECKOE
peLleHue.

B npouecce BbINOMHEHWSI NPOEKTHbIX pPaboT MOryT co3gaBaTbCA HOBble OOBLEKTbI
NHTEeNNeKTyanbHOM COBCTBEHHOCTH.

PaspaboTka MpPOEKTHOM AOKyMEeHTauuu, B KOTOPOM WCMOMb30BaH KaXAbl MpU3Hak
n3obpeteHna, MoxeT ObiTb KBanuMUMpOBaHa Kak WUCMNOMb30OBaHWE UN300peTeHus
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(noctaHoeneHue MNMpesngmyma Beicwero ApbutpaxHoro Cyaa Poccuiickon ®egepaumm ot 10
anpens 2012 r. no geny N 15339/11).

YpooBneTBopsAs — 3asiBfieHHoe  TpeboBaHue, Ccya  anennsiuMoHHOM  MHCTaHuuu
pykoBogcTtBoBancs ct. 15, 1350 'K P® u 3aknioyeHnem cygebHom akcnepTusbl, COrnacHo
KOTOPOMY NPOEKT 30aHUSA COAEPXKNUT OEBATb NPU3HAKOB N306peTeHns 1 OaNH SKBUBASIEHTHbIN
npusHak (U3 OecsTu), NpuBedeHHble B HEe3aBUCMMOM MYHKTE COAepXallencs B naTeHTe
dopmynbl  M306peTeHns, obnagaTeneMm UCKMYMTENbHBbIX MpaB Ha KOTOpoe HABMsieTCs
yupexaeHue.

Cypn kacCauMOHHOW MHCTaHUMM OCTaBWUM B CUSe NOCTaHOBIEHME cyaa anennsuMOoHHON
WNHCTaHUUW.

(deno N A48-48/2012 ApbutpakHoro cyaa Opniosckon obnactm)

lll. MpaBa Ha cpeacTBa MHAMBUAYaNM3aLMu LLPUANYECKUX Nuud, ToBapoB, paborT, ycnyr
¥ npeanpusaTumn

32. He3akoHHOe pa3mMelleHne HEeCKOSIbKUX pa3HbIX TOBapHbIX 3HAaKOB Ha OAHOM
MaTepuaribHOM HoOcuUTene ABMAETCA HapyLleHUeM UCKIIYUTESbHbIX NpaB Ha KaXAabln
TOBapHbIN 3HaK.

ObLLecTBO C OrpaHMYeHHOW OTBETCTBEHHOCTbID obpaTmnocb B apbuTpaxHbin cyd C
MCKOM K WHOMBMAyanbHOMY npeanpuHumaTtent o B3abickaHuM ¢ Hero 30 000 py6.
KOMMeHcauumn 3a HapyLleHne UCKITIYUTENBbHbIX NPaB Ha TPU TOBAPHbLIX 3HAKa, pasMeLleHHbIX
Ha peann3oBaHHOM npeanpuHuMartenem Tosape (anbbome) 6e3 cornacusa npasoobnagaTens.

PeweHnem apbutpaxHoro cyga nepBov MHCTaHUMMK, OCTaBNEHHbIM 6e3 M3MeHeHus
apOuTpaXKHbIM Cy4OM anennsuMoHHON WHCTaHuuK, TpeboBaHMA wucTua YyOoOBMETBOPEHDI
YacTMYHO, C npeanpuHUMaTena B Monb3y obliecTBa C OrpaHMYeHHOM OTBETCTBEHHOCTbHO
B3bickaHo 10 000 py6. komneHcauuu. MNMpn 3TOM cyabl UCXOQUNN U3 peanu3aumm OTBETYUKOM
OAHOro TOoBapa, y4nu OOHOKPAaTHLIN XapakTep HapyLleHUs U OTCYTCTBUE CBEAEHUN O paHee
AONyLEHHbIX OTBETYMKOM HapyLLUEHUSX.

ApBUTpaxHbIN Cy[ KacCauWOHHOM MHCTaHLUMM OTMEHUN peLleHne apbuTtpaxHoro cyga
nepBOM MHCTaHUMM WU MNOCTAHOBREHME apObuTpaxHoro cyga anennsuMoHHOW WHCTaHuuK B
YacTu pa3mepa KoMneHcauuu, yaoBrneTBopus TpeboBaHnsa nctua B NosiHOM obbeme.

Mpn aTOM apbuUTpaxHbIN Cya KacCauMOHHOM UHCTaHLMK yKasan, YTo Cyabl, B3bICKMBas
KOMMeHcauuio B MUHUMAarbHOM pasMepe, He Y4Ynu, YTO Kaxabl 13 Tpex TOBapHbIX 3HAKOB
ABNSAETCA CaMOCTOATENbHbIM OOBEKTOM UCKIIYUTENBHBLIX NPaB, NoANeXalmnx sawmTe.

B cootBetctBMM Cc n. 3 cT. 1252 K P®*(1), ecnn ogHUM OeCTBMEM HapyLLEHbl NpaBa
Ha  HEeCKONbKO  pes3ynbTaTOB  WHTENNeKTyanbHOW  OeATenbHOCTM WM CcpeacTs
nHanBMAyanusaumu, pasmep KomneHcaumm onpegensercs CyaoM 3a Kaxabli HenpaBoMepHO
NCronb3yemMbin pesynbTar WHTENNeKTyarnbHON AeATeribHOCTU nnu cpeacTeo
MHOMBMAYaNM3aunu.

Pa3smelleHne HecKombKMX TOBapHbIX 3HAKOB Ha OOHOM MaTepuarnbHOM HocuTene B
3TOM Cchny4vae sIBMsieTCA HapyLIEeHNEM WUCKITYMTENbHbBIX NPaB Ha KaXAbl TOBApHbIA 3HaK. B
pesynbTtate HenpaBUSIbHOMO WCYUCHEHUA KOMMEeHcauuMM 3a He3aKOHHOE WCNOoSib30BaHue
npuHagnexawmx MUCTUy TOBapHbIX 3HAKOB CyAbl B3biCKanuM KOMMEHCAUMIO 3a HapyLleHue
UCKIMIOYMTENbHBIX NPaB B pa3Mepe HWXe Hu3LWero npegena, ycraHoBneHHoro noan. 1 n. 4
cT. 1515 TK PO.

C yyeTOM WU3MOXEHHOro C OTBeTYMKa B MNOSb3y WUCTUA MNOAMEXUT B3bICKAHUIO
komneHcauus B pasmepe 30 000 py6. (no 10 000 py6. 3a hakT HapyLLUEHMST UCKITHOYUTENBHbIX
npaB Ha KaXAbl TOBapHbIN 3HaK).
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(CynebHble aktbl no genam N A71-3897/2013, A14-7679/2013, A46-116/2014, A43-
23328/2013, noctaHoerneHve [lpesmanyma BAC PP ot 27 Hosi6psa 2012 r. N 9414/12;
nocrtaHosrieHve Cyaa no uHTennekTyanbHbIiM npasam ot 5 asrycta 2014 r. N C01-525/2014
no geny N A50-16204/2013)

33. Ecnu 3awmwaemble TOBapHble 3HaKM (PaKTUYECKUM SABMAIOTCA rpynnoun
(cepuen) 3HakoB oagHOro npaBoobGnagaTens, 3aBUCUMbIX APYr OT Apyra, CBA3aHHbIX
Mexay coboM HanMuMeM OOHOro M TOro Xe AOMMHUPYIOLEro CrIOBEeCHOro wnu
M306pa3nTeribHOro afNieMeHTa, umMerLmnx PoHeTUYEeCKoe U ceMaHTU4YeCcKoe CXOACTBO, a
TaKXXe HecylecTBeHHbIe rpacuyeckne oTnnMUYmnsa, He U3MEHSALWME CYLLIHOCTb TOBapHbIX
3HaKoOB, TO HapyleHue npaB Ha HECKOJSIbKO TaKMX TOBapHbIX 3HAKOB npeactaBnseT
cobon ogHO HapyLleHue.

Ob6LwecTBO C OrpaHMYEeHHONW OTBETCTBEHHOCTbKD 0OpaTUNOCh B apOuTpakHbIn cyd C
MCKOM K KOMMNaHunm o B3bickaHunm c¢ Hee 840 000 py6. komneHcauuu 3a HEe3aKoHHOoe
NCMonb30BaHWe [BYX TOBAPHbIX 3HAKOB, Pa3MELUEHHbIX Ha 3TUKeTKax BBE3EeHHOM Ha
Tepputoputo Poccuiickon ®Pepepaummn npoaykumn. PacyeT KoMneHcauuu npousBoaurcs
NUCTLUOM Ha OcHoBaHuwm nogn. 2 n. 4 ct. 1515 K P® B gBykpaTHOM pasmMepe CTOMMOCTU
TOBapOB, Ha KOTOPbIX HE3AaKOHHO pa3MeLLEeH TOBaPHbIA 3HaK.

ApOBUTpaxHbIN Cyd NepBOM MHCTAHUUKM UCKOBble TpeboBaHMA UCTua yaoBeTBOPUI B
nonHom obbeme. Paspellas BONPOC O pasMmepe nogriexallen B3bICKaHUI0 KoMneHcaumm, cyq
ncxogmn n3 Toro, YTo OTBETYMKOM ObIfo JONYLLEHO HapYyLUEeHNEe UCKNIYUTENbHbIX NpaB ucTua
Ha [Ba TOBapHbIX 3Haka, MNO3TOMY B3biCKanm KOMMEHcauuio @dakTudeckn B pasmepe
YeTbIpeXKpaTHOM CTOMMOCTU KOHTpadakTHOro ToBapa.

OTMeHss pelueHve apbuTpaKHOro cyda nNepBOW MHCTaHUMM B 4acTu pa3mMepa
KomneHcauuu, apbutpaxHbli cyq anenfsauMOHHOM WHCTaHUUKM yKasar, 4TO 3aliuuiaemble
TOBapHble 3HAKM UCTUA aKTUYECKN SBMAKTCA rpynnon (cepuen) 3HaKoB OAHOrO
npasoobnagaTens, KOTopble 3aBMCUMbI pYyr OT Apyra, CBA3aHbl Mexay cobon Hannimem
OLHOMO M TOr0 Xe [OOMUHMPYIOLEro CrOBEeCHOro 3rieMeHTa, UMeT (OoHeTudeckoe u
CeMaHTMYecKoe CXOACTBO, a TaKkKe HeCyWeCTBEHHble rpaduyeckme OTNnYus, He
N3MEHSIOLLNE CYLLHOCTb TOBapHbIX 3HAKOB.

C y4yeTOM 3TOro MapkMpoBKa (3TUKEeTKa) Kaaou ednHUubl BBE3eHHOM B Poccuinckyto
depepaumio NpoayKUMM HapyllaeT npaBa MUCTUA Ha NpuvHaanexaiwime emy aBa 3aBUCUMbIX
TOBapHbIX 3Haka OAHOBPEMEHHO, HO KOSIMYECTBO KOHTpad)akTHOro ToBapa MNpu 3TOM He
yBenuumBaeTcsa BABoe. [locKonbKy KOMMaHWs BBe3na Ha Tepputoputo Poccuickon
depnepaumm 1 BBeNa B rpaxaaHCKnin 06opoT KOHTpadaKTHYH nNpoayKuuto ctommocTbio 210
000 py6., TO ucxooa w3 ABYKPATHOW CTOMMOCTM BBE3EHHOW KOHTpadaKTHOM NpoayKuuu
KomneHcauus morna 6biTb B3bickaHa B cymme 420 000 py6.

(MoctaHoeneHne [lpesanguyma BAC P® ot 26 wuwoHa 2012r. N 2384/12;
noctaHoerneHne Cyga no vHTennektyansHbiM npasam oT 9 anpens 2014 r. no geny N A40-
40634/2012)

34. He3akoHHOe uCMosfib30BaHWe TOBApHOro 3Haka NnocpeacTBOM peanusauuu
TOBapa, UMUTUPYHOLLEro TOBapHbIA 3HaK, SIBNSAETCA HapylleHUEeM MUCKNH4YUTENbHbIX
npaB Ha TaKOW TOBapHbIA 3HaK.

KomnaHna obpatunace B apbuTpaxHblii Cyg C WCKOM K WHOMBUAYaNbHOMY
npegnpuHumatento o B3bickaHun 10 000 py6. komneHcauuwm 3a HapylleHue npaB Ha
TOBapHbIM 3Hak. B o6ocHoBaHMe 3asBreHHbIX TpeboBaHUM KOMMaHWsS ykasana, 4To B xone
3aKynku y oTBeTYMKa NpuobpeTeH ToBap - UrpyLlka, uMmtupytowas nsobpaxeHme nepcoHaxa
MYNbTUNIIMKAUWMOHHOTO cepuana. [JaHHbIi nepcoHax sBnseTcs  3aperncTpupoBaHHbIM
TOBapHbIM 3HAKOM MCTLa.
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ApbutpaxHbli cyq yCTaHOBWA, YTO NpaBoobnagaTtenb He nepefaBan OTBETYMKY NpaBa
Ha UCnonb3oBaHWe TOBapHOro 3Haka. PakT HapyLleHNss OTBETYMKOM UCKITIOUYUTENBHOrO Npasa
nctua B pesynbtaTe peanusaumm 6e3 cornacus npaBoobnagatens ToBapa - WUIPYLUKA -
noaTBepxgaeTcsa npeacTaBrneHHbIMM B MaTepuarns! Aena gokasatenscreamu (BUMAe03anmcbio
peanu3auun ToBapa B TOProBOW TOYKE OTBETYMKA, TOBAPHbIM YEKOM, MNpUOBpPETEHHbIM
TOBapoM, NpuobLLEHHbIM K MaTepuanam gena). [pu Bu3yanbHOM CpaBHEHUW WUIPYLLUKUA U
nepcoHaxa, ABMsoLLIErocs TOBapHbIM 3HAaKOM UCTLA, YCTaHOBNEHO UX CXOACTBO.

Ha ocHoBaHun n. 4 ct. 1515 'K P® 3a He3akOHHOEe MCMNoSib30BaHWE TOBApPHOro 3Haka
npaBoobnagatens Bnpase TpeboBaTb OT HApPyLUUTENS BbiNMaTbl KOMNEHCaLUN.

C y4eTOM U3NOXeHHOro cya TpeboBaHna uctua yaoBneTBopun 1 B3biCkan ¢ OTBeTYMKa
komneHcauuio B pasmepe 10 000 py6. 3a HapyleHue WCKNHYUTENBHOrO npaBa WUCTUA,
Bblpa3unBLLEECH B HE3aKOHHOM UCMNONb30BaHUN NpUHaANexallero eMy ToBapHOro 3Haka.

(Jena N A19-3657/2014, A56-52922/2013; nocTaHoBreHne Cyna no
WHTennekTyanbHbiIM npaBam oT 15 oktabpsa 2014r. no pgeny N A76-1534/2014,
noctaHosreHne Cyda no vHTennekTyanbHbiM npaBamMm oT 26 mapta 2015 . no geny N A76-
1541/2014)

35. MNMpun onpegeneHun pasmepa nogrexaiwien B3bICKAHUIO KOMNEHcauuu cyn He
BMpaBe NO CBOEA WHULUMATMBE W3MEHATb BUA KOMMeHcauuum, wu3bpaHHbIN
npaBoobGnagartenem.

OTKpbITOE akunoHepHoe ob6uwecTBo 0bpaTUOCL B apOUTPaXKHbIM Cyn C WUCKOM K
3aKpbITOMY  aKUMOHEpPHOMY o0OLWecTByY O B3bICKAHUM KOMMEHCAUMW 3a He3aKOHHoe
ncrnonb3oBaHne KOMOWHMPOBAHHOINO TOBApPHOro 3Haka. [lpun pacyeTe KomneHcauuun uctel
NCXoann M3 OBYKPATHOrO pasMepa CTOMMOCTU KOHTpadakTHbIX TOBApOB, NPOU3BEAEHHbIX U
peanu3oBaHHbIX OTBEeTYMKOM (noan. 2 n. 4 cr. 1515 MK P®).

ApbutpaxHbli cyg NepBON MHCTaAHUUKU UCKOBble TpeboBaHMsA yooBNETBOPUI B 4acTu
B3bICKaHUA NSATU MUIMOHOB pybnen. [MocTaHoBneHMeM cyaa anennsumMoHHOW WHCTaHLUK
pelleHne octaBneHo B cune. Cyabl nocyntanu, YTo B AaHHOM crlydyae CyMma KOMMeHcauuu
He NOANEXUT UCYUCIIEHUIO NO NpaBunam, YCTaHOBIEHHbIM noan. 2 n. 4 ct. 1515 K P®, Tak
Kak Ha NpoM3BeOEeHHbIX TOBapax HE3aKOHHO pa3MeLleH He caM TOBapHbIN 3HaK, a CXogHoe C
HUM obo3Ha4veHue. B cBsa3n ¢ aTum cyabl npumenunu rnoan. 1 n. 4 cr. 1515 'K P® n B3bickanu
KOMMNeHcauuio B MakCcuMarnbHOM pa3mMepe.

Kak ycTtaHoBneHo cygamu U MOATBeEpXOaeTca Martepuanamm fena, OTKpbIToe
aKuMoHepHoe o06LecTBO 4ABnAeTca npaBoobrnagatenem KOMOWMHMPOBAHHOIO TOBAPHOrO
3Haka, oxpaHsiemoro csugetenbctBoM Poccurckon ®depepaumn. Cygamm yCTaHOBAEHO U
OTBETYMKOM HEe OCnapuBarnocb, YTO OBLWECTBO C OrpaHMYEeHHOW OTBETCTBEHHOCTb B 2011 -
2012 rr. npon3BoAuIO N BBOAWUSIO B rpaxkgaHCKM 0BOpOT OAHOPOAHbIE TOBaphbl, ynakoBKa
KOTOpPbIX MMeNa aHanormyHoe LiBETOBOE peLLeHne n nsobpaxeHue.

Cyd KaCCauMOHHOW WHCTaHUUM OTMEHWUST pelleHne cyga MepBOM WMHCTaHUMM W
NMOCTaHOBMNEHNE Cyda anefsiiUMoOHHON WHCTaHUMM W NPUHAN  HOBOE pelweHne o6
yOOBETBOPEHMN UCKa NO CneaytowmnM OCHOBaHMAM. HapylleHnem UCKNoYMTensHOro npasa
BNagenbua TOBApHOro 3Haka NPU3HaeTCA WUCMonb3oBaHME (pasMeLleHMe Ha ToBape Wunu
yNaKoBKE) HEe TOMbKO TOXOECTBEHHOIO TOBAPHOIrO 3Haka, HO M CXOLHOr0 C HUM A0 CTEMEHU
cMelleHns obo3HadeHus (n. 3 cT. 1484, n. 3 ct. 1515 TK PO).

[MyHkTOM 4 cT. 1515 'K P® npegycmoTpeHbl ABa Tuna KoMneHcauuu, B paBHOW Mepe
NPUMEHUMbIX MPU  HapyLeHUUM WUCKITIOYUTENbHOrO MNpaBa Ha TOBapHbIM  3HaK, U
npasBoobnagaTtens Bnpase cAenatb BbIOOP MO COBCTBEHHOMY YyCMOTpeHuto. [loatomy
pasmeLlleHne Ha KoOHTpadakTHbIX ToBapax 0603HayYeHus1, CXOAHOro 4O CTEMEHU CMELLEHMUS C
TOBapHbIM 3HAKOM WCTLA, NO3BONseT npasoobnagartento no cBoemMy BbiObopy TpeboBaTb
B3bICKaHMS KOMMNEHcauun B pasmepe, npegycmoTpeHHom roan. 1 nnbo 2 n. 4 ct. 1515 MK PO,


garantf1://10064072.415154/
garantf1://70668744.0/
garantf1://70821360.0/
garantf1://10064072.4151542/
garantf1://10064072.4151542/
garantf1://10064072.4151541/
garantf1://10064072.414843/
garantf1://10064072.415153/
garantf1://10064072.415154/
garantf1://10064072.4151541/
garantf1://10064072.4151542/

B TOM u4ucrne B [ABYKpPaTHOM pasmepe CTOMMOCTM AaHHoro ToBapa. [lpu aTom Bug
KOMMNeHcauun He MOXeT OblTb M3MEHEH CyOM MO CBOEN WHWUMaTMBE, 3TO MOXET caenaTtb
TONbKO npaBoobnagartenb (UCTeu) OO MNPUHATUS MO CyLLEeCTBY peLlleHUs CyaoM nepBow
WMHCTaHUUW.

(MoctaHoeneHne Cyga no uHTennektyansHeiM npasam oT 23 anpensa 2014 r. N CO1-
193/2014 no peny N A45-9775/2013; anennauuoHHoe onpegeneHne MOCKOBCKOro
ropogckoro cyaa ot 26 asrycta 2014 r. no geny N 33-39960)

36. KomneHcauus B cootBetcTBUM € noAn. 1 n. 4 ct. 1515 F’K P® (o1 10 Tbic. Ao 5
MIIH py6.) 3a He3aKOHHOe UCMOoSib30OBaHWe TOBapHOro 3Haka Npu BBeAeHUU B obopoT
TOBapOB B3bICKMBaeTCA 3a KaXAblW cryvyan HapyweHua. NMpu 3TOM ogHuUM crny4vyaem
HapyLlWeHNUA ABNSETCA OAHa cAenka Kynnu-npogaxu (odopmneHHas OAHUM YEKOM)
He3aBMCUMO OT KONM4YecTBa NpOoAaHHbIX TOBApOB, HAa KOTOPble HAHECEH OAWMH U TOT Xe
TOBapHbIN 3HaK, IN6O HECKOSbKO nocreaoBaTeNbHbIX CAENOK Kynn-npoaaxu ToBapa
(ochpopMneHHbIX OoTAENMbHLIMU YeKaMM).

O6LwecTBO C OrpaHMYEHHON OTBETCTBEHHOCTbKD 0OpaTMNOCh B apOuTpakHbIN cyd C
WUCKOM K MHAMBUAYarbHOMY NpeanpuHUMaTento O B3bICKaHMM KOMMEHcaumMuM 3a HapylueHue
NCKITIOYNTENBHOIO NpaBa Ha TOBAapHbIN 3HaK, Bblpa3uBLLEeCcs B HE3aKOHHOM UCNOSIb30BaHUM
TOBapPHOro 3Haka npw BBe4eHUN ToOBapoOB B 060pOT.

B xome paccmoTpeHus gena ycTaHOBMIEHO, YTO npeanpuvHMMaTtenb Npogan HOCKU B
KONu4yecTBe NSATK Nap, KOAroTKW B KONMYECTBE TPEX nap M OAHY LUAnKy, Npu 3TOM Ha KaXKabii
TOBap HE3aKOHHO HaHecCceH ToBapHbIM 3HaK uctua. Kynna-npogaxa ToBapa odopmiieHa
OLHUM YEKOM.

Cyn nepBOM WHCTaHUMKM MocuyMTan, 4YTO npojaxa ToBapa 4BMSETCH Cryvaem
MCNONMb30BaHMA HE3aBMCMMO OT KOMMYecTBa NpPOAaHHbIX MaTepuaribHbIX HOCUTEenen
(npaBuno "ogHoro uyeka"). CnepoBaTtenbHO, Npoda)ka OAHOBPEMEHHO HECKOSbKUX €ANHUL,
TOBapa (OAMHAKOBOrO WM PasHOro), Ha KOTOPbIN HE3AaKOHHO HAHECEH TOBApPHbIN 3HAK, Kak n
npogaxa OAHOW eauWHWUbl ToBapa, COCTaBNsAeT OOHO HapyweHue. Mcxoas w3 Bcex
obcToATENbLCTB Aena, cyn B3bickan komneHcauuto B pasmepe 10 000 py6.

Cyn anennsiuMOHHOM MHCTaHUMW W3MEHWUNT pelleHne apbuTpaxHoro cyga nepsou
WHCTaHUMKN, NOCYUTaB, YTO KOMMEHcauMs MNOANEXWUT B3bICKAHWIO 3a Kaxabli B4 TOBapa,
MapKUPOBAHHOIO OOHMM M TEM >Xe ToBapHbIM 3HaKoM. B cBs3n ¢ atum cyg B3bickan 30 000
py6.: no 10 000 py6. 3a kKaxabl BUA NpOgaHHOro ToBapa (HOCKU, KOMFOTKM, Luarnka).

Cyn KaCCauMOHHOW MHCTaHUMM MOCTaHOBMEHWE cyAa anenfnaumMoOHHOM WHCTaHLMK
OTMEHUN, peLleHne cyga NepBoN MHCTaHUMM OCTaBWil B CMNe MO CreayloLwmmM OCHOBaHUSAM.
KomneHcaums B cootBetctBum ¢ nogn. 1 n. 4 cr. 1515 MK P® (ot 10 Teic. o 5 mnH py6.) 3a
He3akOHHOe WCMNONb30BaHWME TOBApPHOrO 3Haka nNpuM BBegeHMM B 00OOpPOT TOBapoB
B3bICKMBAETCA 3a KaxAbl cryvah HapyweHus. [lpyu 3TOM OOHMM CriyYaeM HapylleHus
ABNSEeTCA OAHa caenka Kynnu-npogaxu (odopMneHHas OOHUMM YeKOM) He3aBUCUMO OT
KOnnyecTBa NpoAaHHbIX TOBApOB M BuAa TOBApOB, HA KOTOpPbl€ HAHECEH OOWH WU TOT Xe
TOBapHbIN 3HaK.

(MoctaHoeneHne Cypa no vHTennekTyanbHbIM npaBaMm OT 16 ¢espana 2015 r. no
aeny N A32-3419/2014)

37. lNpu BbIABNEeHUUM cxoAacTBa A0 CTENeHW CMeLWeHUsl UCNoSib3yeMoro
OTBETYMKOM OOO3Ha4YeHUss C TOBApPHbIM 3HAKOM MUCTUA Yy4YuTbiBaeTca obuwee
BrneYyaTtsieHne, Kotopoe Npou3BOAAT 3T OOO3HayeHue U TOBapHbIM 3HaK (BKMuYas
HeOXpaHfieMble 3JIeMEeHTbl) B LIeSIOM Ha cpegHero notpedutensi COOTBETCTBYHLMX
TOBapoB unu ycnyr. BMmecte ¢ TeM Mcnonb3oBaHMe UCKNIOYUTENIbHO HeOoXpaHAeMbIX
3N1eMeHTOB TOBapHOro 3Haka He MOXeT ObITb NPM3HAHO HapyLUeHneM.
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MpaxkgaHuH, ABNAKOLWMIACA obnagatenem NCKIMIOYUTENBHOIO npasa Ha
KOMOMHNPOBAHHbI TOBapHbIN 3HakK, cofepxalmmn CnoBecHoe obo3HayeHne
"ApPutyanCepBuc", obpaTtuncsa B apbutpaxHbin cynq ¢ muckom Kk O. O npekpalieHum
HenpaBOMEPHOro MCMOMb30BaHNA MpUHaANexallero emy TOBApHOro 3Haka, cofepallero
cnoBecHoe ob6o3HayeHue "Putyan CepBuc", B 0603Ha4eHMM MOXOPOHHOro goma "Putyan
CepBuc" c yganeHuem CNOPHOrO CIIOBECHOIO 3fieMeHTa C MaTepuanoB, KOTOPbIMU
COMpOBOXAAEeTCs BbINOfIHEHME paboT M OKasaHMe ycrnyr, B TOM 4YuUCre C LOKYMEHTauuMu,
peknambl, BbIBECOK, aBTOTPAHCMNOPTHbLIX CPEACTB.

YpoBneTBopAs 3asiBfieHHble TpeboBaHus, cyg NepBOM MHCTaAHLMKM MCXOOUN U3 TOro,
YTO NpeanpuHUMAaTENN OKasbiBalOT OAHOPOAHbIE ycnyrk, a o6o3HaveHne "Putyan Cepsuc',
Ncrnonb3yemMoe OTBETYMKOM, CXOOHO A0 CTEMNEHN CMELUEHNA C TOBapHbIM 3HAKOM UCTLA, YTO
CBUAETENbCTBYET O HApYLUEHUN ero UCKMIOYUTENBHOMo Npasa.

OTmeHss pelleHVe U OTKasblBas B WUCKe, cyh anesnsumMoHHOW WHCTaHumm
pykoBogcteoBarcs ct. 1483 'K P® n npusHan HefoOKa3aHHbIM HapyLLUEHNE UCKITHYUTESTbHbIX
npaB UCTLA, NOCKOSbKY UCNONb3yemMble OTBETYMKOM crioBa "putyan” mn "cepsuc" aABnawTCS
HeoXpaHAeMbIMX 3fleMeHTaMM TOBAPHOro 3Haka, NO3TOMYy OTBETYMK BMpaBe WCMOSb30BaTb
yKasaHHble crioBa Ass uHanBmMayanusaumm cBoen npeanpuHMMaTenbCKon AeaTeNbHOCTH.

OTMeHss nocTaHoBneHve cyga anennsauMoHHOW WMHCTaHUMKW W Hanpasnas Aeno Ha
HOBOE pacCMOTPEHMEe, Cya KaCCauMOHHOW WMHCTaHUMWU yKasan Ha HeobXo4MMOCTb OLEHKU U
nccnefoBaHMs  CXoAcTBa [0 CTeneHW CMELeHUs [OBYX CIOBECHbIX 0003HaYeHuH,
NPUMEHSAEMbIX CTOPOHaMW B OTHOLUIEHUWWM OAHOPOLHOro BuAa LeATEeNbHOCTU Ha OOHOW
TEPPUTOPUN, C TOUKN 3PEHUSA UX rpapnyeckoro U BMU3yanbHOro CXOACTBA, a Takke Hanuumns
AOMUHUPYHIOLLLETO 3rIeMeHTa.

CynebHasa konnermss no 3KoHoMu4yecknm crnopam BepxosHoro Cyama Poccunckon
depgepaumm ¢ BbiBOLaMWU Cyda KacCaLMOHHOW WHCTAHUWMKM He cornacunach, noctaHoBIeHUe
cyda KacCauMOHHOW WHCTaHUMM OTMeEeHWNna, OCTaBMB B CwuNne [OCTaHoBMeHVEe cyada
anennauMoHHON NHCTaHLUUW.

Cyabl ycTaHOBWUIIM, YTO crioBecHble anemeHTtbl "Putyan” n "CepBuc" ncnonb3ytoTcs
OTAENbHO OT ApyrMX un3obpasuTesibHbIX 3fIeMEHTOB TOBAPHOrO 3Haka W ABMSKOTCSH
OOLLENPUHATLIMU MOHATUSMWN.

BmecTe ¢ Tem ucnonb3oBaHve OpYyrMMun nvuamMu CrioBECHbIX anemMeHToB "Putyan” u
"CepBuUc", B TOM uucne Ana uHaMBuayanuvsauun npegnpuHMMaTenbCcKkon OesATEenbHOCTU, B
CUnNy 3aKkoHa B Nto6OM criydae He MOXET NMPU3HaBaTbCA HapyLLEHMEM UCKNIYUTENbHbLIX MPas,
MOCKOSbKY 3TW CIOBECHbIE 3fIEMEHTbl B KOMOMHMPOBAHHOM TOBAapHOM 3Hake He obrnagatoT
npu3Hakamm OXpaHOCNOCOOHOCTH.

Mpn p[OaHHbIX OBCTOATENbCTBAX YyKasaHWs Cyda KacCauMOHHOM MHCTaHUMKM  Ha
HeoObXO0OUMOCTb UCCedoBaHUA CXOACTBA [O CTENEeHU CMeLWeHUs [OBYX CIOBECHbIX
0003Ha4YeHU N He OCHOBaHbl Ha HOpPMax npaBa, MOCKOSbKY HEOXpPaHSEMbl€ 3NEMEHTbI
TOBApPHOro 3HaKa He MOryT SIBMISAITbCS OCHOBaHMEM, ONpeaensiowmnM Hanmyume nnmn oTcyTcTeme
CcXoAcTBa OO CTEeMNeHn CMeLLEeHUs TOBApHOro 3Haka, u obycnaeBnvBaTb Yrpo3y UX CMeELLUEHUS
noTpedutenamu.

Mpn BbIABNEHMM cCXOACTBA [0 CTENeHW CMELLeHUS WUCMOoNb3yeMoro OTBETYMKOM
0003HayeHns1 C TOBapHbIM 3HAKOM UCTUA Yy4YuTbiBaeTCs obuiee BnevatnieHue, KoTopoe
Npoun3BOAAT 3TN 0603HayYeHne U TOBapHbIN 3HAK (BKMNOYasi HEOXpaHseMble 3NEeMEHTbI) B
LenoM Ha cpefHero noTpedbutensd COOTBETCTBYIOLMX TOBaApOB unu ycnyr. Bmecte ¢ T1em
NCroNb30BaHWE WUCKIIOYUTENBHO HEOXpPaHSeMbIX 3f1eMEHTOB TOBApPHOro 3Haka He MOXeT
ObITb NPU3HAHO HApYLLUEHWEM.

(Onpepgenenne CynebHon konnermm no aKoHomMuyeckum cropam BepxosHoro Cyaa
Poccunckon ®epepaumm ot 12 gekabpa 2014 r. N 301-03C14-1129)
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HdocpoyHoe npekpalieHre NPaBoBOW OXpaHbl TOBApPHOro 3HakKa

38. ina uenen npumeHeHnsa nonoxeHun ct. 1486 MK P® yuyntbiBaetTcsa He noboe
ucnosib3oBaHWe TOBApPHOro 3Haka npaBooGnagateneMm, a JuvWb COBepLUEeHUe
DEeNCTBUN, NpeayCMOTPEeHHbIX M. 2 cT. 1484 K P®, HenocpeACTBEHHO CBA3aHHbIX C
BBeAeHWeM ToBapa B rpaxgaHCKum ob6opor.

O6LecTBO C OrpaHNYEHHON OTBETCTBEHHOCTLIO 06PATUOCh C MCKOM K NPEaNnpUATUIO C
TpeboBaHNEM O AOCPOYHOM NpPeKpaLLeHMM NPaBOBOM OXPaHbl TOBAPHOIO 3HakKa, CCbiNasCh Ha
HanMyne 3avHTEPECOBAHHOCTU B WCMNOSIb30BAHUM CMOPHOr0 0BO03HaYeHus, a TaKkKe Ha
OTCYTCTBME AOKa3aTeNbCTB €ro UCMNoNb30BaHNA NpaBoobnagarenem.

Cya nepBOM MHCTaHUMW B YOOBMETBOPEHUN UCKA OTKasan 4acCTUYHO CO CChISIKOW Ha
NCNonb3oBaHMe OTBETYMKOM TOBApPHOro 3Haka Ha AOKYMEHTaLWW, CBA3aHHOW C BBEAEHWEM
TOBapOB B rpakgaHckuin ob6OopoT, B MNpPeanioXeHusax O npopaxe ToeapoB. [lpu atom cya
Ucxoamn w3 npeacTaBfieHHOr0 OTBETYMKOM [OroBopa Ha MpPOM3BOACTBO  NPOAYKLUMMK,
3aKMOYEHHOIO C MHbIM OOLLECTBOM, a Takke HaknagHblX, MOATBEPXKAALWMX NOCTaBKY ToBapa
npousBoauTenem npasoobnagaTtento. B cBA3M C 3TMM Ccyg nocuyuTan  goKasaHHbIM
ncnonb3oBaHMe nNpaBoobnagarenemM cnopHoro 0603HavYeHus.

Cyn KaccauMOHHOM WHCTaHUMM pelleHve cyga nepBOW MHCTaHUMM OTMEHW U
OTnpaBun eno Ha HOBOE paccMOTpeHue. pu 3ToOM cya OTMETUI, YTO AOroBOP MOCTaBKA U
HaknagHble NoATBEPXKAAlT NMb NPOW3BOACTBO ToBapa TPETbUM NULOM WM ero nepegady
npasoobnagaTtento, HO He NoATBEPXAAT WCMNOMb30BaHME TOBAPHOrMO 3HaKa ero
npasoobnagatenem ansa uenen ct. 1486 MK P®. N3rotoBneHne TtoBapa C HaHeCEHMEM Ha
HEero TOBapHOro 3Haka SIBMSIETCA UCMOSIb30BAaHMEM TOBAPHOrO 3HAKa B CMbICIE MOSOXKEHUN
cT. 1484 TK P®. Bmecte ¢ TeM He nioboe ncrnonb3oBaHWe TOBApHOro 3Haka y4uTbiBaeTcs B
uenax npuMeHeHus nosioxeHmn ct.1486 K P®, a nuwb coBeplleHne [LOENCTBUN,
npeaycMoTpeHHbIX . 2 cT. 1484 K P®, HenocpeacTBEHHO CBA3aHHbIX C BBEAEHWEM ToBapa
B rpakgaHcKkuin obopor.

Cyoom nepBOM WMHCTaAHUMM He uccrefoBasnicd BOMPOC O AanbHenwen cyabbe
npou3BeLeHHON NpPOoAYKUMW, BBEOEHUM e€e B rpaxgaHckum o6opoT wu [oBedeHun [o
notpebutens. Mexay tem B cuny n. 2 ct. 1486 un n. 2 ct. 1484 TK P® ycTtaHOoBneHue atunx
00CTOATENLCTB MMEET CYLLLECTBEHHOE 3HAYEHME AN paCCMOTPEHUN aena.

(MoctaHoerneHue ot 20 despans 2015 r. no geny N CAM-655/2014)

39. locpoyHoe npeKkpaweHne NpaBoBOM OXpPaHbl TOBApPHOro 3Haka B CBSI3U C
Hencnonb3oBaHMEM O3Ha4yaeT MpeKpaleHne UCKNIYUTENbHOro rnpaBa Ha TOBapHbIN
3HaK Ha byayuwiee Bpemsa (. 4 cT. 1486 'K P®), noatomy TpeboBaHus npaBoobnaparens
O 3aluTe UCKIIYUTENILHOrO npaBa, NpeAbsBlieHHble A0 NpeKpaweHusi NpaBoOBOWM
OXpaHbl TOBAapHOro 3Haka, nogsiexar ya4oBleTBOPEHUIO.

O6LecTBO C OrpaHMYEeHHON OTBETCTBEHHOCTbIO 0BpaTMnocb B apbuTpaxHbin cyh C
MCKOM K KOMMaHUW O B3bICKaHUM KomneHcauum B pasmepe 2 000 000 py6. 3a He3akoOHHOEe
ncnonb3oBaHMe TOBAPHOro 3Haka.

KomnaHus Bo3pakana npoTuB yAOBMNETBOPEHNA TpeboBaHNA obLecTBa, Cebinasicb Ha
BCTYNUBLUMN B cuny cyaebHbll akT apbuTpaxHoro cyga O AOCPOYHOM  MnpeKpalieHuu
NpaBOBOWN OXpaHbl TOBAPHOIO 3HaKa.

B xoge paccmoTpeHus gena CygoOM YCTaAHOBMEHO, YTO OTBETYMK MCMOMb30Bars
TOBapPHbIA 3HaK, CXOAHbIN [0 CTENeHW CMeLeHus C TOoBapHbIM 3HAaKoOM WucTua, AN
MapKUpPOBKM OAHOPOAHbLIX TOBAPOB, HA [OOKyMEHTauuu, CBSI3aHHOW C BBEOEHUEM 3TUX
TOBaApOB B rpaxgaHckui o60poT, B MpeanoXeHusx o npogaxe ToBapoB. Cya Takke
YCTaAHOBWS, YTO BCTYMMBLUMM B 3aKOHHYK Cuny cygebHbiM aktom apbuTpaxHoro cyga
npekpaweHa npaBoBasi OXpaHa TOBAapPHOro 3Haka WCTUa BBWAOY €ro HEeWCrnonb30BaHUSA B
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TeuyeHne 6onee 4yem Tpex net. [Npy aTOM AEeNCTBUS OTBETUMKA MO UCMOMb30BaHUIO CMOPHOIroO
0603HayYeHss B OTHOLLUEHUN OAHOPOAHbLIX TOBApOB ObINN COBEpLUEHbl B NEPUOA, B TeYeHune
KOTOPOro COrfacHoO peLLeHuio cyda UCTel, He UCNosib3oBarn TOBapHbIA 3HaK, YTO MOBMEKIO
AOCPOYHOE npekpaLleHne ero npaBoBON OXpaHbl.

Cyn nepBOW MHCTaHUMKW nocyuTarn, YTo MNpekpalleHne npaBoOBOW OXpaHbl TOBApHOro
3Haka Bne4veT OTKa3 B YyOoBreTBOpeHuMM TpeboBaHWs npasoobnagaTens O B3blCKaHUU
KOMMeHcauuun, n oTkasarn B UCKe.

Cyn anennsiuMoHHOW MHCTaHUUKM OCTaBuI pelleHve cyaa NepBOoW MHCTaHUUKM B cune,
ykasaB, 4TO npeabsiBneHve npasoobnagatenem TpeboBaHWs O 3aliUTe UCKNIOYUTENBHOro
npaBa Ha TOBapHbIA 3HaK, KOTOPbIN HE UCMONb3yeTCs UM B TeYEeHUe OANNTENbHOrO BPEMEHMU,
aBnseTcsa 3noynotpebneHnem npasom (ct. 10 K P®) n Bnedvet oTka3s B cyaebHon 3awuTe B
cootBeTcTBUM C 1. 2 cT. 10 K PO.

Cyn KaccauMOHHOW WHCTaHUMW pelleHne cyda nepBOWM WHCTaHLUMKM U MOCTaHOBIIEHME
cyda anennsiuMoOHHOW WHCTaHUMM OTMEHWUI, MPUHAN HOBOe pelleHve o6 yaoBneTBOpeHun
ucka. lNpn aTomM cyg KaccauMOHHOM MHCTaHUMM ucxogun u3 cnegywouwero. lNpekpaleHue
NpPaBOBOW OXpaHbl TOBAPHOrO 3HAKa MO OCHOBaHWsM, ykasdaHHbiM B cT. 1514 K P® (B TOM
yucre UM BBUAY €ro Heucnonb3oBaHMA npasoobnagarternemM), O3HavaeT MpekpalleHue
NCKNYMTENBHOIO NpaBa Ha byayliee Bpems. [Jo 3TOro MOMeHTa nuly, Ha UMSA KOTOPOro
3aperncTpupoBaH TOBapHbIM 3HaK, He MoXeT OblTb OTkaszaHo B ero 3awurte. [loaTomy
TpeboBaHUA NpaBoobnagaTens o 3awuTe UCKMIYNTENBHOrO Npaea, NpeabsBleHHble B CBA3N
C HapyleHMeMm, COBEpLUEHHbIM [0 MpeKkpalleHNss NpaBOBOW OXpaHbl TOBAPHOro 3Haka,
noanexar yaosnetBopeHuto. [encteus npaBoobnagartens no 3awuTe WCKIYUTENbHOro
npaBa He SABMAITCHA B JAHHOM crny4yae 3roynotpebneHvem npaBoM, NMOCKOSIbKY COBepLUEHbI
Ao obpalleHus KoMmnaHun B cyg € TpeboBaHMeM O AOCPOYHOM MpekpaleHuy npaBoOBOW
OXpaHsbl.

(Pewenne ApbutpaxHoro cyaa Hosocmbupckon obnactm ot 20 mapta 2015 r. no geny
N A45-4302/2013 ¢ yyetom noctaHoBneHus [pesnanyma Cygoa nNo MHTENneKTyarbHbIM
npasam oT 2 cheBpansa 2015 r. N C01-1281/2014 no aeny N CIM-539/2014)

40. NMNopaya ncrtuom 3asiBKM B PocnaTteHT Ha peructpauuio TOBapHOro sHaka unu
CXOAHOro C HMM TOBapHOro 3Haka B OTCYTCTBME MHbLIX AOKa3aTesfibCTB pearibHOro
HaMepeHUA UCNoNb30BaTb TOBapPHbIA 3HAK caMoO No cebe He ABNAETCA OCHOBaHUEM
OOCPOYHOro npeKpaweHMa nNpaBoBOM OXpaHbl TOBapHOro 3HakKa B CBs3UW C
Heucnonb30BaHUEM B COOTBETCTBUU C NonoxeHussmm ct. 1486 MK PO.

O6bwectBo C OrpaHMYEHHOW OTBETCTBEHHOCTbIO 00OpaTunocb C  WUCKOM K
WHOMBMAYaNbHOMY npeanpuHMMaTentd ¢ TpeboBaHMEM O [OOCPOYHOM MpEeKpaLLEHUN
NpPaBOBON OXpaHbl TOBAPHOro 3HakKa, 3aperncTpupoBaHHOrO B OTHOLWIEHMU psiga ToBapoB. B
NCKOBOM 3asiBfieHMn OOLLECTBO yKas3ano Ha CBOK 3aMHTEPECOBAHHOCTb B MCMOJIb30BaHUM
CMOpPHOro 0603Ha4YeHUs1 CO CChIIKOWM Ha nogady MM 3asiBkm B PocnaTteHT o perucrtpauuu
TOXOECTBEHHONO TOBApPHOrO 3Haka B OTHOLUEHWM OAOHOPOAHLIX TOBApPOB, a TaKKe Ha
OTCYTCTBME AoKa3aTesNbCTB MCMOSb30BaHNSA TOBAPHOIo 3Haka ero npasoobnagartenem.

Cya nepBOKM MHCTaAHUMM UCK YOOBMETBOPWII, NOCYUTAB, YTO 0OLECTBO AoKa3arno CBOK
3aNHTEPECOBAHHOCTb B MCMOMb30BaHUM CMOPHOro OOO3HAYeHUsi, a OTBETYMK HE [oKasarn
NCNOSIb30BaHME TOBAPHOrO 3HaKa Ha MPOTSXKEHUM Tpex neT OO Nofaynm Ucka O AOCPOYHOM
npekpaLleHn NpaBoBon OXpaHbl TOBAPHOro 3HakKa.

Cyo anennsiumMoHHOM MHCTaHUMM OCTaBWUIT pelleHne cyga nepBon WMHCTaHuun 6e3
N3MEHEHMS.

Cyo  KaCcCauMOHHOW  WMHCTaHUMM B CBOEM  [OCTaHOBIIEHMM  YyKasan, 4To
3aMHTEPECOBAHHLIM MOXHO CYMTaTb NMUO, NoAaBLUEE 3asiBKy Ha perncrtpaumio TOBapHOro
UM CXOOHOro TOBApPHOrO 3Haka, M 3TO NUUO OCYLEeCTBNAeT npeanpuHUMaTenbCKyro
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AEATENbHOCTb, aHanorM4yHylo AesTenbHOCTM npaBoobnagartens. Takum obpasom, cama no
cebe nogaya 3asiBKM Ha permcrtpaumio CNopHoOro obo3HayeHus He ABNSEeTCH AOCTaTOYHbIM
OCHOBaHMeM AN AOCPOYHOro NpekpaLleHnst ero NpaBoBOKM OxpaHbl. TpebyeTcs Takke, YToObI
nMUO  UMeno pearnibHOe HaMepeHuMe WCMNoNb3oBaTb CMOPHbIM  TOBapHbIA  3HAK  Ang
MHOMBMAYaNM3auumn Npon3BogMMbIX UM TOBapOB, TakMX Xe UNU OOHOPOAHbLIX ToBapam, And
KOTOpbIX 3aperucTpypoBaH ToBapHbIM 3Hak. WcTey >xe He npencrtaBun  Kakux-rnmbo
JokasaTesfibCTB  OCYLLUECTBIIEHUS WM OLHOPOOHOM [OeATerlbHOCTUM UM NPOM3BOACTBA
OLHOPOAHbIX TOBApPOB. B CBA3M C 3TUM CyA, KacCauMOHHOM MHCTaHLMM B UCKe OTKasar.

(MocTtaHoBneHne oT 24 oktsabps 2014 r. no aeny N CUM-259/2014)

41. Mpn paccMoTpeHun TpedoBaHUA O AOCPOYHOM NpPeKpalWeHUUM MpaBoOBOMN
OoXpaHbl TOBapHOro 3Haka BCJleACTBUE ero Heucnosib3oBaHuUsA OpemMsa AoOKa3biBaHUA
MCNoNib30BaHNsA TOBApPHOro 3HakKa JfieXXutT Ha npaBoobnapgarene. Ana uenewn ct. 1486 MK
OAHOPOAHOCTb TOBApPOB He YYUTbIBaeTCS.

WHaveuayanbHbln npegnpuHuMaTtens obpaTtuncsa B apbutpaxHbli Cyd C WUCKOM K
obLwecTBy C OrpaHU4YEeHHOW OTBETCTBEHHOCTbLIO O [OOCPOYHOM MpeKpalleHuM npaBoBOW
OXpaHbl TOBapHbLIX 3HAKOB CO CrOBECHbIM 0603HavYeHneM "Llapckmne" no ceugetensctsy PP
N 292766, 3apeructpupoBaHHoMy Ana ToBapa "nenbmeHn" 30 «knacca MKTY, wu
cengetenbctey P® N 301305, sapernctpmposaHHoMy na ToBapos "maco”, "ntuua”, "gmyb",
"MsacHble akcTpakTbl" 29 knacca MKTY, BcrneacTBme Ux HEMCNonb30BaHMS.

Wctey cocnanca Ha TO, 4YTO OH 3aHMMaeTcs [OeATeNbHOCTbIO, CBSA3AaHHOW C
NPON3BOACTBOM MPOAYKLMMU XKMBOTHOBOACTBA, U C LIeSbio pacluMpeHnsi CBOeN X03ANCTBEHHOM
AeaTenbHOCTM Hanpasun B PocnaTeHT 3asiBKy Ha perncrpauuio coO6CTBEHHOro COBECHOro
TOoBapHOro 3Haka "Llapckue" B OTHOweHun paga ToBapoB 29 (MSCO, KOTNETbl, MU3Zenus
konbacHble, wu3genus MsCHble, MSACHble nonydgabpukaTbl, KOHCEpBblI MsiCHble) u 30
(nenbmenn) knaccos MKTY.

Cyn nepBoOv MHCTaHUMW B YAOBMNETBOPEHUN UCKA OTKasarn.

Cya KaccauuoHHOM WHCTaHUMM pelleHne cyda nepBON MHCTaHUMW OTMEHWS, WCK
yAOBMNETBOPUI YAaCTUYHO, AOCPOYHO MPEKPaTMB MPaBOBYK OXpPaHy CMOBECHOrO0 TOBApPHOro
3Haka "Uapckne" no cengetensctsy PO N 301305 no cneaytowmm OCHOBaHUSM.

Ha ocHoBaHum n.n. 1 m 3 c1.1486 K P® 6Gpemsa aOokasbiBaHMS MCMNONb30BaHUA
TOBApHOro 3HaKka nexuT Ha npaBoobrnagaTtene, UCTel Xe AOSMKeH [oKasaTb Hanudve
3aKOHHOrO MHTEepeca B [AOCPOYHOM MpeKpaLleHnn MpaBoOBOW OXpaHbl TOBAPHOro 3Haka
OTBEeTYUKa.

Mpu aTOM cnop AosmkeH Bbin BbITh paspeLleH CyqoM B NOMb3y UCTUA UM OTBETYMKA B
3aBMCUMOCTU OT TOro, GbIIM NN OTBETYMKOM MpPEeACTaBMEHbl Hagnexalwmne gokasaTenbcTBa
NCNONb30BaHMSA CMOPHbIX TOBAPHbLIX 3HAKOB 41151 BBEAEHUS B rpaXkaaHCkuMi 060poT TOBapoOB, B
OTHOLLEHUM KOTOPbIX TakMM 3Hakam bBblna npegocTaBrieHa npaBoBasi oxpaHa.

Cyn nepBOW MHCTaHUMW, NpoaHanuM3vpoBaB MNPeACTaBfiEHHble OTBETYMKOM Ou3Hec-
kaTtanor "3amopoxeHHble npoayktel 2011", oTpacneson cneunanuMsanpoBaHHbIA KaTanor
"3aMopOXeHHbIE N OxnaxaeHHble NpoaykTbl. MopoxeHoe. 2013 - 2014", noroBopbl NOCTaBKU
NPOAYKTOB NUTaHUS NyOOKOM 3aMOPO3KM  PasfUYHbIX HaWMMEHOBaHWA U TOBAPHYH
HaknagHytlo, YCTaHOBWUII, 4YTO OTBETYMK B TpexneTHUn nepuon, npeaecTBoBaBLUNN
oOpalleHntio UcTua B Cy4 C HacTOAWMM WMCKOM, npeanaran K npogaxe W OcywecTBnsn
npodaxy nenbMeHen ¢ HammeHoBaHueMm "Llapckue". [oaTomy BbIBOA4 cyaa 06 OTCyTCTBUM
OCHOBaHWN ONsl YyOOBMETBOPEHUSA UCKOBbLIX TPebOBaHM B OTHOLLUEHMM TOBApHOro 3Haka Mo
ceugetenbctBy PO N 292766, 3apernctpupoBaHHoOMy A5is ToBapa "nenbMeHun" o60CHOBaH.

B T0 e Bpems TOT e BbIBOA CyAa NepBON UHCTaHUMKN 06 MCNOMNb30BaHUN OTBETYNMKOM
ToBapHoro 3Haka N 301305 B OTHOWeEHWW TOBAPOB, ANA KOTOPbIX OH 3aperncTpupoBaH,
HenpaBOMEpPEH.
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Cyn nepBOW MHCTaHUMM YCTAHOBWI, YTO U3 NPEeACTaBEHHbIX B Matepuanbsl gena
obpa3uoB yNakoBOK peanudyemMblX OTBETYMKOM TOBapoOB CcrnefyeT, 4YTO CIIOBECHbIM
o6o3HaveHnem "Llapckme", BbIMOMHEHHbIM OPUrMHAMbHBIM LPUATOM PYCCKUMU OyKBamMm,
MapKuUpoBanucb Takme ToBapbl, Kak: NefbMeHN Knaccuyeckue, nenbMeHn n3 msica Monoabix
OblukoB, ronybubl, B COCTaB KOTOPbIX BKMOYEHbl FOBSAMHA, CBWHWHA, KYpPUHOE MSICO;
dbpuKagenbkm, B COCTaB KOTOPbIX BKIIOYEHbl roBAAWHA, CBUHWMHA, KypUHOE MSACO; Aonma, B
COCTaB KOTOPOM BKITOYMEHbI TOBSAMHA U CBMHMHA; Ntons-kebab, B cocTaB KOTOPOro BKITHOYEHbI
roBsiivHa, CBUHWHA, MSACO MNTULUbI; KOTNETbl KypUHblEe, B COCTaB KOTOPbIX BK/MOYEHbI MSCO
NTALUbI U WNWK, KOTNEeTbl AOMalUHME, B COCTaB KOTOPbIX BKMOYEHbI rOBSAMHA, MACO MTULbI
MexaHu4eckon obBankn, CBUHMHA; nonydgadpukat macocogepXalunn pyoneHbIn.

OpHako cya NepBON MHCTaAHUMKM He y4yen, YTo AN COXpaHeHUs MpaBOBOW OXpaHbl
TOBapHbIA 3HaK AOSMKEeH WCMonb3oBaTbCA AN TeX TOBapoOB W YCNyr, ANs KOTOPbIX OH
HEenocpeaCcTBEHHO 3aperucTpypoBaH, a He [Ans O4HOPOAHbLIX C HUMW. Mcnonb3oBaHue
0003Ha4yeHUss AN MapKUPOBKW MHbIX TOBApPOB, OTMAMYHbIX OT TeX, AN KOTOPbIX OH
3aperncTpMpoBaH, HO KOTOpble BXOOAT B WX COCTaB B KayeCTBE WHIPEAMEHTOB W
COCTaBMSALWMX, MO CMbICAY 3aKOHA, Takke He MOXET CBMAETENbCTBOBaTb 06 MCNOSb30BaHMM
TOBaPHOro 3HakKa.

(MocTaHoeneHue Mpesngnyma Cyga nNo MHTENnNeKTyanbHbIM npasam oT 24 ceHTaAbps
2014 r. N C01-758/2014 no geny N CAI1-105/2014)

42. Uctey no geny o AOCPOYHOM MpeKpalleHUM npaBoBOUM OXpaHbl TOBApPHOro
3HaKa B CBSI3W C HeMCNoJsfib3OBaHUEM OOJKEeH AoKa3aTb CBOK 3auHTEpPeCOBaHHOCTb B
npekpaweHMnM rMpaBoOBOM OXpaHbl CMOPHOro ToBapHoro 3Haka. [lpu 3TOM
OAHOPOAHOCTb NPOU3BOAUMbBIX UCTLIOM TOBapOB U OKa3biBaeMbIX UM YCIyr TOBapam u
ycrnyram, Ans KOTOpbIX 3aperMcTtpupoBaH TOBapHbIM 3HaK, y4YuTbiBaeTcs AnNs ueneu
cT. 1486 TK P®.

Ob6uwectBo 06paTuyiocb C UCKOM K NPeanpusiTuio 0 OOCPOYHOM MpeKpaLleHun
NpaBOBON OXpaHbl TOBAPHOrO 3Haka B OTHOLIEHMM BCEX TOBapOB, [ANs KOTOPbIX OH
3apernctpuposaH. B npouecce paccMOTpeHWsa fena YCTaHOBMEHO, YTO TOBapHbIA 3HaK
3aperncTpupoBaH ans toeapos 32 knacca MKTY, a UMEHHO: MUHepanbHble U ra3vupoBaHHbIE
BOAbl M npoyne 6e3ankorosibHble HanuUTKW; CUPOrMbl U NpOYMe COCTaBbl ANs1 U3FOTOBNEHUS
HaMNUTKOB; KBAcC, NMMOHaAbI.

Monaras, 4TO CMOPHLIM TOBapPHbIN 3HAK HE UCMONb3oBancsa npaBoobnagartenem, Ha
NPOTSXKEHUM NocneHuX Tpex net, obLecTBo obpaTuock B Cya C 3asiBNieHNEM O JOCPOYHOM
npekpaLleHnn ero NpaBoBON OXpaHbl B OTHOLLIEHUN YKa3aHHbIX KaTeropuin ToBapoB, CCbINasiCb
Ha CBOK 3aMHTEPEeCcOBaHHOCTb B [AOCPOYHOM rMpeKpalleHUn NpaBOBOW OXpaHbl CMNOPHOro
3Haka.

B xoge paccmoTpeHus gena yCTaHOBMEHO, YTO 0OWecTBO Npou3BOaUT (PpyKTOBbIE
HaNUTKN 1 (PPYyKTOBbIE COKM, pas3fMBaemMble B NAaCTUKOBbIE OYTbINKM C NIOroTmnom obuiecTsa.
O6wwecTBo Takke nNoATBEPAWUNO HanuuMe HeobXoOAUMbIX MOLLHOCTEW ANS NpPOM3BOACTBA
TOBapOB, 4SS KOTOPbIX 3aperMCTpupoBaH CNOPHbIM TOBapHbIN 3HaK. Cya NepBON MHCTaHLMK B
NcKe oTKasarsl, yka3aB Ha HeJOKa3aHHOCTb UCTLIOM CBOEN 3auHTepeCcOBaHHOCTU B JOCPOYHOM
npekpaLleHnn npaBOBOM OXpaHbl CMOPHOr0 3Haka, peanbHOro HamepeHusi UCMNoNb30BaTb
crnopHoe 0003HaveHue, NOCYMTaB, YTO UCTel He NpeacTaBui AoKasaTenbCTB COBEPLUEHUS
HEeoBX0aUMbIX NOArOTOBUTENbHBIX OENCTBUA K UCMOSIb30BAHUID CMOPHOro 0BO3Ha4yeHusi, He
nogan 3asBky B PocnateHT o peructpauum ToBapHOro 3Haka. Cya Takke ykasan, 4To
TOBapHbI 3HAK OTBETYMKA He 3aperncTtpupoBaH B OTHOLLUEHUM TOBApPOB, WU3rOTOBMSEMbIX
NCTLIOM.

Cyn kacCcaunoHHOW MHCTaHUUKU peLleHne cyaa nepBov MHCTaHUUW OTMEHU, Hanpasun
Aerio Ha HOBOE pacCMOTpeHWe B Cyf NepBOv MHCTaHLMK MO CriedyowmM OCHOBaHNUSAM.
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MpumeHntensHo Kk n. 1 cr1. 1486 K P® 3amMHTepecoBaHHbIM NULOM MOXeT ObiTb
npusHaHo noboe nNuLo, UMeloLLee 3aKOHHbIM MHTEpPEC B MpekpalleHuM NpaBOBOM OXpPaHbl
Heuncnonb3yemMoro TOBapHOro 3Haka.

K Takum nuuam moryT 6bITb OTHECEHBI MPOM3BOAUTENM OLHOPOLHbLIX TOBApoB (paboT,
ycrnyr), B OTHOLUEHUUN KOTOPbIX (MNX OOHOPOAHbIX MM) MNOOAHO 3asiBNeHue O AOCPOYHOM
npekpaweHnn npaBOBOW OXpaHbl TOBAPHOrO 3Haka, MWMelLWMe pearnbHOe HaMepeHue
nucnonb3oBatb CnopHoe o603HayeHne B CBOEW [AOEATENbHOCTM U OCYLLECTBUBLUME
HeobxoaMMble NOArOTOBUTESNbHbIE AENCTBUS K TAKOMY MCNOSb30BaHUIO.

B xoge ycrtaHoBneHuMss OOHOPOAHOCTM TOBapOB CyAdbl AOSMKHbI MPUHUMATbL BO
BHMMaHue criegylowme obcToaTenbcTBa: poa (Bng) ToBapos, UX NoTpeduTensckne CBOMCTBa
N PYHKLMOHANbHOE Ha3HavyeHne (06beM 1 uenb NpUMeHeHus), BU4 matepmana, u3 KoToporo
OHW M3rOTOBSEHbI, B3aMMOAOMNONHAEMOCTb JIMOO B3aMMO3aMeHAEMOCTb TOBapOB, YCIIOBUA UX
peanu3auun (B TOM 4ucne obllee MecTO npodaxu, npoAaxy 4vepes PO3HUYHYK IMbo
ONTOBYI CeTb), Kpyr noTpebutenen, TpaguLUMOHHbLIA WX MNPENMYLLECTBEHHbIA yKnag,
NCrnonb30BaHWsl TOBapOB.

Kpome TOro, ogHOpoAHble TOBapbl - 3TO TOBapbl, HE ABASKOWMECH UOEHTUYHBIMU BO
BCEX OTHOLLEHMUsIX, He obsasaTenbHO Haxogsuwmecs B ogHoMm knacce MKTY, Ho mnmerowme
CXOAHble XapaKTepUCTUKM N COCTOSALLNE U3 CXOXUX KOMMOHEHTOB, NPOU3BEAEHHbIX U3 TakuX
Xe Matepmarnos, YTO NO3BONSAET UM BbINOSHATL Te Xe (PyHKUUHN.

OpHopoaHOCTb NMpU3HaeTcsa No akTy, ecnu ToBapbl NO NPUYMHE WX MPUPOAbLI UMK
Ha3Ha4YeHus MoryT ObITb OTHECeHbl MnoTpedbuTensaMuM K OAHOMY M TOMY Xe WCTOYHUKY
NPOUCXOXAEHWS.

Mpyn HOBOM paccMOTpeHun gena cyq nepBoN MHCTaAHUUKM UCK obLiecTBa O JOCPOYHOM
npekpaLieHnn NpaBoBOWN OXPaHbl CMIOPHOro 3Haka yaoBneTBOpPWUI.

(MocTtaHoBnennss [lNpesmanyma Boeicwero ApbutpaxHoro Cyma  Poccunckon
depnepaumm ot 18 nrons 2006 r. N 2979/06, ot 1 mapta 2011 r. N 14503/10, ot 17 ceHTab6ps
2013 r. N 5793/13, noctaHosneHue lMpesnanyma Cyga no MHTENnekTyanbHbIM npasam oT 26
mapTta 2015 r. N C01-390/2014 no geny N CUIM-114/2013)

IV. UHble BOMpPOCHLI, CBA3aHHbLIE C 3aWwmTOomn npaB Ha pe3ynbTaTbl MHTeﬂﬂeKTyaﬂbHOﬁ
AeATerIbHOCTU

MpakTuka paccmMoTpeHUs Aen o NPU3HaAHUMU HeAEeNCTBYIOLWUMN HOPMATUBHbIX
NpPaBoOBbIX aKTOB, 3aTparMBalLWMX BONPOCHI MHTENNEKTyanbHON COGCTBEHHOCTH

43. Hanuyne NpPoOKaTHOro yAoOCTOBEPEHUA TpebyeTcA TONMbKO Ans NyonuMyHom
OEeMOHCTpauum KWHO- U BuAaeoUNbLMOB, a He JnbbiX ayaMoBu3yanbHbIX
nponsBeaeHUn.

lMpokypop ob6paTtunca B cyq C 3asiBEHUMEM O MNPU3HaHMM NpOoTUBOPEYaLLUMm
beepanbHOMY 3aKOHOAATENLCTBY W HEAEWCTBYOLWNMU paga HOPM 3akoHa ANTanckoro Kpas
oT 4 gekabpsa 1995 r. N 28-3C "O6 oxpaHe o6LlecTBEHHOW HpaBCTBEHHOCTU" (B pedakumu
3akoHa AnTtanckoro kpag ot 2 uionsa 2009 r. N 43-3C), B yactHoCTM . 3 CT. 3 B 4acTu CNnoB "n
apyrve", n. 5 ct. 3, ab3auya TpeTbero n. 2 ¢1. 5 B YacTu cnoe "v ayamoBusyarnbHble", cT. 12,
n. 1 ct. 13 B Yactu cnoB "n ayamoBusyarbHbIX", CT. 14 B YacTu CroB "a Takke nepedyeHb KUHO-
N ayamoBu3yarbHbIX MPOU3BEAEHUN, OANS MPOCMOTPa KOTOPbIX YCTAHOBMEHbI BO3pacTHble
orpaHunyeHus AgMuHUcTpaumen Antamckoro kpas".
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PeweHnem cyna, octaBneHHbIM 6e3 nameHeHus onpegenennem CyaebHon konnernm
no rpaxgaHckum genam BepxosHoro Cyaa Poccuiickon denepaunn, 3asiBrieHMe nNpokypopa
yOOBIIETBOPEHO B YaCTW.

Mpu paccMoTpeHun Aena CydoM YCTaHOBIIEHO, YTO 3akoHoAaTemnbHbIM cobpaHnem
MPUHSAT 3aKOH, CT. 13 KOTOPOro yperynMpoBaH Nopsaok nyonuyHonM OeMOHCTpauun KMHO- U
ayanoBu3yarnbHbIX NPOU3BEAEHNN.

CornacHo 4. 1 gaHHOW cTaTby Ny6nuyHas AeMOHCTpauusi KMHO- U ayaMOBU3YaribHbIX
npounsBefeHnI OCYLLECTBIISAETCA Npu HannymMm NpoKaTHOroO yAOCTOBEPEHNS B COOTBETCTBUM C
TpeboBaHuAMUN heaepanbHOro 3akoHogaTeNbCTBAa M AAHHOIO 3aKoHa.

Mo MHeHWO NpPOKypopa, Hanuuve MpPOoKaTHOro yOOCTOBEPEeHUs B COOTBETCTBUM C
denepanbHbIM 3aKoHOA4ATENBCTBOM TpebyeTca TONbKO ANs NyGnn4HOM 4eMOHCTpaUnnN KMHO-
n  BuaeoduNbMOB, MNO3TOMY HOpMa, npegycmaTpuBarowlass HanMyme  npoKaTHOro
yOooOCTOBEpPEHNA Ans  nybrnvyHOM  OeMOHCTpauun  ayamoBu3yasribHbIX — NPOU3BeLEHUN,
npoTmMBopeYnT begepanbHOMY 3aKOHOL4ATENbCTBY.

Paspewas TpeboBaHMsi MpoOKypopa, Cy4 Ha OCHOBaHMM aHanui3a enepanbHOro
3aKoHoJaTeNnbCTBa YCTAHOBWUSI, YTO 3aKOHOAATENbCTBO MpedycMaTpuBaeT  Hanuudue
NPOKaTHOroO yOOCTOBEPEHUSA TOMbKO ANS OEMOHCTPAUUN KMHO- U BUAEOMUIIbMOB, Torga Kak
NOHATME ayanmoBM3yarnbHOro nNpousBeaeHns, aaHHoe B cT. 1263 K P®, wmnpe noHATUS KMHO-
n Bugeodunsma.

B obocHoBaHMe cBoero BbiBoAa cyf cocnancs Ha noctaHosneHne Coseta MnHUCTpoB
- MpaButenbctBa Poccuickon depepaumm ot 28 anpens 1993 r. N 396 "O perucTtpaunn
KWHO- M BUOEOMUNBMOB UM pPErynMpoBaHMM uX Nyo6rnmMyHOM AeMOHCTpaumn”, KOTopbIM
yTBepXaeHbl [NonoxeHne o permctpaunm KMHo- 1 BugeodunbmoB u [Npasuna oopmnieHns un
Bbldayn MPOKaTHbIX YOOCTOBEPEHUA Ha KMHO- U BUOEOMUNbMbI, a Takke Ha [lpasuna no
KMHOBNOEO0O0OCNY)XMBAHUIO HaceneHud, YTBepXAeHHble rocTaHoBneHnem [lpaBuTenbcTBa
Poccunckon ®epepauum ot 17 Hos16pa 1994 r. N 1264, n degepanbHbli 3aKoH OT 22 aBrycra
1996 r. N 126-03 "O rocygapCTBeHHOW nogaepXxke KuHemartorpadgum Poccuickon
depepaumn”, cornacHo KOTOpOMY Ha eneparnbHbli OpraH MWCNOSHUTENbHON BNacTu B
obnactu kmHemaTorpadun Bo3fnaralTCs BeJeHue rocyaapCTBEHHOro permcrpa guiibMoB U
Bbldaya NpPOKaTHbIX YOOCTOBEPEHUA HA HUX B LENAX perynupoBaHus npokata (ourbMOB,
3awmTbl obnagatenen npaB Ha uibM, onpeaeneHns BO3pacTHOM KaTeropum 3pUTeNbCKON
ayouTopum B nopsigke, yctaHoBrieHHoM [Npasutensctsom Poccurckon depepaumn.

C yyeToM TOro, 4TOo npasuna OPOPMIEHUA U Bbl4ayM MPOKaATHbLIX YAOCTOBEPEHUN
yCTaHOBMeHbl heaepanbHbiM 3aKOHOA4ATENBCTBOM M NpeaycMaTpuBaloT Bblgadvy NPOKaTHbIX
yOOCTOBEPEHUIN TOMNBKO HAa KMHO- 1 BUAEOMUNbMBI, M YTO Bbldavya NpoKaTHbIX Y4OCTOBEPEHUI
ocyllecTBngeTca denepanbHbiM OpraHoM UCMOMHUTENBLHOW BNAcTW, BbIBOA Cyda O TOM, YTO
HopMa 3akoHa, npegycMmaTpuBawwas nyorMyHy0 LOEMOHCTpAUUIO  ayauMoBuM3yaribHbIX
npoussefeHUn Npu HanMyuuM NPOoOKaTHOro YAOCTOBEpeHus, NpoTuBOpednT deaepanbHOMY
3aKoHOAATENbCTRY, SABMASETCSA NPaBUSTbHBIM.

(Onpepgenenne CypebHom komnnerMm no rpaxgaHckum penam BepxosHoro Cypaa
Poccunckon ®egepaumm ot 2 mapta 2011 r. N 51-N1-11)

MNMpoueccyanbHble BOMPOCHI

44. [lena no cnopamMm O 3alWuTe WHTeJJIeKTyanbHbIX MpaB C Yy4yacTuem
opraHusauunm, OCYLUECTBASAIOLWUX KOJISIEKTUBHOE YyrnpaBrieHUe aBTOPCKUMU U
CMeXHbIMM npaBamu, nocrne 8 pekabpsa 2011 r. paccmaTpuBarTCA apOUTPaXKHbIMU
cyAaMu He3aBMCUMMO OT TOro, B MHTepecax npaBoobGnagatenieM KakouM KaTeropuu
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(dbusmnyeckux mnu rpuanMHecKkMx nuuy) BbiCTynaeT Takaa opraHusauuMa B cyae, U OT
XapakTepa CnopHbIX NPaBOOTHOLUEHUW.

Ho 8 pekabpa 2011r. BonpoCc O NOABEAOMCTBEHHOCTM CMOPOB C YyyacTMeM
opraHusaunin, OCYLLECTBMSIOLWMX KOMNNEKTUBHOE YrpaBrieHne aBTOPCKUMU U CMEXHbIMU
npaBamu, pellanca B 3aBUCUMOCTM OT TOro, BbICTyNaeT Takas opraHvsaumsi OT UMEHMU
npasoobnagatenen (OpPUANYECKUX NUL, UHAMBUAYANbHbLIX NpeanpuHuMaTenen Unu rpaxaaHx,
He ABNALWNXCA MHANBMAYaNbHBIMW NpeanpuHMMaTensamMm) Unm oT CBOErO MMEHN.

CornacHo pasbAcHeHuWsM, cogepXawmmca B M. 21  noctaHoBneHusa [neHyma
BepxosHoro Cyna Poccunckon ®epepaumm n lneHyma Bbicwero ApbutpaxHoro Cyaa
Poccunckon depepauum ot 26 mapta 2009r. N 5/29, B cnyyae, ecnm ykasaHHble
opraHusauumn obpallatoTcsa B 3alimTy npaB pmsmyeckux nuu, unm ogHOBPEMEHHO (hr3nYeCKnX
N ropuanyeckmx nuy nnbo HeonpeneneHHoro Kpyra nuy, Takue cnopbl NOABEAOMCTBEHHDI
cyaam obuuen ropucankumn. Ecnm xxe oHn obpaluatotcsa B 3auTy NpaB TOMbKO HPUANYECKNX
nvy B CBSI3M C UX NpeanpuHUMAaTenbCKON U MHOW 3KOHOMUYECKON OeATerIbHOCTbIO, Cropbl
noaBeAOMCTBEHHbI apOuUTpaXkHbIM cyaam.

Ecnu oo ykasaHHow gaTbl B cyabl obpalianacbk opraHm3saums no yrnpasneHuio npaBamm
Ha KONNEKTUBHOM OCHOBE C MCKOBbLIMY 3asiBIIEHUAMUN K OPUAMYECKUM Nvuam ¢ TpeboBaHuaMm
O B3bICKAHWX KOMMEHCAUUW 3a HapylweHue aBTOPCKMX npaB U3NYECKUX Nl Unu
PUINYECKMX N HOPUONYECKMX NUL, B CBA3N C NYyGMMYHBIM UCMOMHEHMEM MNPOU3BELAEHUIN, TO
Takne WCKOBble 3asiBNEHUA NPUHUMAanNMCb K NPOU3BOACTBY CyAOB OOLLEen topucaukumm c
y4€TOM NMpUBELEHHbIX PAa3bACHEHUN.

depgepanbHbiM 3akoHoM OT 8 gekabpst 2011 r. N 422-d3 "O BHECEHUN U3MEHEHUN B
oTAenbHble 3akoHodaTenbHble akTbl Poccunckon Pepepaumm B CBA3M C CO34aHWEM B
cucteme apbutpaxHbix cyaoB Cyga no uHTennektyanbHbiM npaBam" B cT. 33 AlK PO
"CneuyunanbHasi NoABeAOMCTBEHHOCTb [en apbuTpaxHbiM cygam" BBedeH HOBbIM M. 4.2, B
CUny KOTOpPOro apbuTpakHbiM CcygaM noABEAOMCTBEHHbl Jena no cnopam O 3awuTte
WHTENNEeKTyanbHbIX NpaB C YydacTMem oOpraHv3auui, OCYLLEeCTBSIOWNX KOMNEKTUBHOE
yrpaBreHne aBTOPCKUMM W CMEXHbIMW MNpaBamMu, a Takke MO cnopam, OTHECEHHbIM K
noacyaHoctn Cyga no MHTenNnekTyanbHbIM npaBam.

Mocne BCTynneHWs B CWMY YKasaHHOMO 3aKOHa, Y4uTbiBas W3MEHEeHUs B
noaBEAOMCTBEHHOCTM €Nl YKa3aHHOW KaTeropum, oOpraHu3auum Mo KOJNEKTUBHOMY
ynpaBneHuio cranu obpawatbCa B apOuTpaxkHble cyabl, a cyabl ObLlien Hpucaukumm
npekpaLlany npon3BoacTBO NO Aeny B COOTBETCTBUMM ¢ ab3auem BTopbiM cT. 220 TIK P® no
OCHOBaHWAM, NPeayCMOTPEHHbIM . 1 yacTtn nepsou cT. 134 [TIK PO.

(Mo maTepuanam cnpaBok Hmkeropoackoro, PoctoBckoro o6nactHbIx cyaoB)

45. AKKpeguToBaHHasA opraHM3auusa No ynpasrfieHUI0 NpaBaMy Ha KOJNNEKTUBHOWM
OCHOBE BnpaBe B MHTepecax TPpeTbUX NuUL NpeabsBnATbL B cyA TpeboBaHus O 3awuTte
aBTOPCKMUX U CMEXHbIX NpaB, ynpaBrieHne KOTOPbIMU OHa OCyLLeCTBISeT.

Mpn S9TOM HanuumMe p[oroBopa C KaxabiM M3 npaBoobnagatenen He sBnsieTcs
HeobxoauMbIM ycrioBmeMm ns obpalleHus B cyq,.

PAO B nopsgke ct1. 46 MIK P® obpatunacb B ¢y C UCKOM K OBLLECTBY O B3bICKaHUN
aBTOPCKOro BO3HarpaxgeHus ons ouMsanyecKknx Nuul - MHOCTPaHHbIX aBTOPOB 3a nybnun4yHoe
WCMONHEHNe My3blKanbHbIX MPOU3BEOEHUA TMpPU  MOKa3e OTBETYUKOM KMHOPUIBMOB B
KnHoTeatpe*(2).

B ob6ocHoBaHve 3asiBneHHbix TpeboBaHun wuctey ykasan, 4to PAO cornacHo
nonoxeHmam Yctaesa u n.n. 1, 3, 5 ct. 1242 'K P® aBnsaeTcs opraHmM3aumen nNo ynpasBneHuo
npaBaMn aBTOPOB M WHbIX NpaBoobnagartenen Ha KONMEKTUBHOM OCHOBE B Cry4vasix, Korga
OCYLLIeCTBMNEHME X NpaB B MHOUBMAYaNbHOM Nopsake 3aTpygHUTENbHO, B TOM YUCHe U Npu
cbope aBTOPCKOrO BO3HArpaXgeHus npyv  NyeGnu4yHOM  UCNOMHEHUW  MYy3blKanbHbIX
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npou3BeaeHNA NPU nokase KMHOMPUIbMOB B KMHOTeaTpe. OTBETYMKOM B 3anax KuHoTeaTpa
OCYLLEeCTBAANCA  MNOKa3  KMHOMUIBbMOB, OOHAKO B HapylleHue  OeWCTBYHLLEro
3aKoHoAaTesIbCTBa OTBETHUMK YKIMOHAETCA OT 3akntodeHnsa cornaweHus ¢ PAO o nopsgke wm
pasMepe BbinfaTbl aBTOPCKOrO BO3HarpaXXgeHus 3a nyonuyHoe UCMOofIHEHWE My3blKarbHbIX
npoun3BeaeHN Npu Nokase ayavMoBu3yarnbHbIX NPOU3BEAEHW, HapyLllaeT 0653aTenbCTBO NO
BbiNfiaTe aBTOPCKOro BO3HarpaxgeHus.

OnpepeneHvem cyga nepBOM  WHCTaHUMW, OCTaBneHHbIM 6e3  U3MEeHeHus
onpegeneHneMm cyaebHom Konnermm no rpaxgaHCKMMm AefiaMm KpaeBoro cyada, WCKOBOe
3asBneHne octaBneHo 6e3 paccMoTpeHus.

CynebHas «konnerma no rpaxgaHckmm genam  BepxosHoro Cypa Poccunckon
depepaumm 0OTMeEHMNA cocToaBLUMECH MO Aeny cyaebHble NocTaHOBEHMS.

Cyao nepBoM MHCTaHUuMKM, ocTaBnasd uckoBoe 3asaBneHne PAO 6e3 paccmoTpeHus,
ncxogun ns Toro, YTo UCTeL, He MMeeT MOSIHOMOYMI Ha noanucaHve N NpegbsasfeHne B cyq
NCKOBOIO 3asiBMIEHNS B 3aLLMUTY MHTEPECOB TPETbUX NUL,, MOCKOSbKY B HApPYLUEHNE NOSNIOXEHUN
cT. 46 I'TIK P® He npeacTasneH goroBop ¢ obnagarenamMmu aBTOPCKUX U (UN) CMEXHbIX NpaB
Ha ynpaBneHne MMYLLECTBEHHLIMU NpaBaMW Ha KOMNEKTUBHOW OCHOBE M (Mnu) OOroBop C
WHOCTpPaHHOW oOpraHu3aumen, B CBA3N C YEeM Henb3d caenatb BbiBog O ToMm, 4yto PAO
AENCTBYET B MHTEPECAX YKa3aHHbIX B MICKOBOM 3asiBIIEHUM NUL, MO UX Npockoe.

Mexxay TemM, ocTaBnasa UCKOBOE 3asaBrieHne 6e3 paccMoTpeHus, cya cocnancs Ha . 10
noctaHoBneHunsa lNneHyma BepxosHoro Cyga Poccunckon depepaumm ot 19 mnoHa 2006 r.
N 15 "O Bonpocax, BO3HUKLINX Yy CYAOB MPU PacCMOTPEHUN MPaXXOaHCKUX Oerl, CBA3aHHbIX C
NnPUMEHEHNEM 3akoHogaTenbCcTBa 06 aBTOPCKOM NpaBe U CMEXHbIX npaBax" 6e3 yyeTta Toro,
YTO HA MOMEHT BO3HMKHOBEHNSA NPaBOOTHOLLEHUI OENCTBOBAsN MOSIOXEHUS YacTu YeTBEPTON
'K P®, a He HopMbl 3akoHogaTtenbcTBa 2006 roga.

Cya He y4yen, yto B cuny n. 1 cr. 1242 'K P® aBTOpbl, UCANONHUTENW, U3rOTOBUTENN
doHorpamMm u uHble obnagaTtenu aBTOPCKMX UM CMEXHbIX NpaB B chydadax, Korga
OCYyWEeCTBMEHNE MX NpaB B WHAMBMAOYANbHOM MOpSOKe 3aTpygHEeHOo, MOryT cos3gaBaTtbh
OCHOBaHHbIE Ha YNIEHCTBE HEKOMMEPYECKME OpraHu3aumu, Ha KOTOpble B COOTBETCTBUM C
NOSIHOMOYNAMM, NpPeAoCTaBfeHHbIMXU UM NpaBoobnagartensamMu, BO3naraeTcd ynpasrieHue
COOTBETCTBYHOLLMMN MNpaBamMyM Ha KOJINIEKTUBHOMW OCHOBE (OpraHuMsauun Mo ynpaBneHuto
npaBamMu Ha KONSIEKTUBHOW OCHOBE).

Mpn 3TOM Takas opraHu3aumsi, He3aBMCUMO OT TOro, BbICTYNaeT OHa B CyAe OT MMEHMU
npasoobnagaTenen unu ot CBOEro UMeHn, 4eNCTByeT B 3alMTy HEe CBOMX Npas, a npas nuy,
nepenaswunx en B cuny n. 1 cr. 1242 Kogekca npaBo Ha yrnpasBneHne COOTBETCTBYHOLLUMMN
npaBamu Ha KOSNEKTUBHOW OCHOBE.

B cootBeTcTtBUMM € n.5 cT. 1242 K P® opraHu3aumm no ynpasreHuo rnpaBamMn Ha
KONMEKTMBHOM OCHOBE BMpaBe OT WMeHW npaBoobnagartenenm wunmM OT CBOEr0 UMEHMU
npeobaBnaTb TpeboBaHMA B cyde, a Takke COBepLliaTb MHble HpUANYECKME OENCTBUS,
HeobxoauMble AN 3aWmThl NpaB, NepedaHHbIX UM B ynpasBrieHMe Ha KOSSTEKTUBHOM OCHOBE.

AKKpeaMToBaHHasa oOpraHu3auusi Takke BrpaBe OT MMEHW HeonpedereHHoro Kpyra
npaBoobnagaTenen npeabsiBnsaTb TpeboBaHuA B cyde, Heobxoaumble AN 3alMThbl npas,
ynpaBfeHne KOTOPbIMU OCYLLECTBIISIET Takasi opraHn3auus.

Kak pasbsicHeHO B n. 21 noctaHoBneHus [neHyma BepxosHoro Cypa Poccumnckon
®epepaumm N 5, NMneHyma Boicwero ApbutpaxHoro Cyga Poccunckon ®epepaumm N 29 ot
26 mapta 2009 r. "O HeKkoTOpbIX BOMNPOCAax, BO3HMKLIMX B CBSA3W C BBEAEHMEM B AENCTBUE
yacTnm 4eTtBepTon [paxpgaHckoro kopekca Poccuinckon ®Pepepaumn”, akkpeauToBaHHasA
opraHusaumsa gencteyeTt 6e3 JOBepeHHOCTH, NOATBEPXKAAs CBOe NpaBo Ha obpalleHue B cyq
3a 3aWmMTOM MnpaB KOHKPETHOro npasoobnagartens (Mnu HeonpegeneHHoro Kpyra nuy B
cnyyae, npegycMoTpeHHom absauem BTopbiM n. 5 cT. 1242 Kopgekca) cBMOETENbCTBOM O
rocygapCTBEHHOW akkpeauTauumn.
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PAO saBnseTca akkpeAUTOBaAHHOW oOpraHusauuen no yrnpasfeHuto npaBsamMn Ha
KONNEKTMBHOM OCHOBE, B CBA3WN C YEM MMEET NpaBOo Ha NoJavy Ha3BaHHOrMO BbILLE UCKa.

Mpu Takmx obcToaTenbCcTBax BbiBOA cyda O ToM, 4yTo y PAO oTcyTcTBYeT npaBo Ha
npegbsiBfieHMe B Cyd WCKOBOMO 3asiBfiEHMS O 3alUMTEe HapyLUEeHHbIX aBTOPCKUX M (uUnun)
CMEXHbIX NMpaB TPETbUX N1L, NMPU3HAH HENPAaBUITbHBIM.

(Onpepenenne CypebHonm kKonnermm no rpaxgaHckum penam BepxosHoro Cyaa
Poccunckon ®epepaumm ot 31 aHuBapsa 2012 r. N 18-B11-117)

46. NMpu paccmoTpeHUn aen o 3awmTe HapyLeHHbIX aBTOPCKUX UITU CMEXHbIX
npaB cyay Heob6xoauMMo yCTaHOBWUTb, NMpaBa Ha KaKue KOHKPEeTHO Mpou3BeAeHUsi U
O00BbEeKTbl CMEXHbIX npaB OblNM HapylweHbl Ha OCHOBaHUW HenocpeacTBEHHOro
uccnenoBaHUA UMeLMXCA B Aene aokasatenbcTB (cT. 10, 71 AMNK P®).

ObLecTBO C OrpaHMYeHHOW OTBETCTBEHHOCTbIO 0bpaTunocb B apOuTpaxHbii cyq C
NUCKOM K MHAMBMAYyarbHOMY NpeanpuHUMaTEnto O B3bICKaHUM KOMMEHCcaLMM 3a He3akKOHHoe
ncrnonb3oBaHue (hoHorpamMmm, npasa Ha KOTopble NpuHagnexaT ucTuy.

PelueHvem cyga nepBov MHCTaHUMK UCKOBble TpeboBaHUSA yooBNEeTBOPEHb! B NMOSTHOM
obbeme, nocTtaHoBeHneM cyga anennsauMOHHOW WHCTaHUMM pelleHne ocTaBneHo 6e3
N3MEHEeHUS.

OTmeHsas pelleHre cyaa NepBOW MHCTaHLUMMU U NOCTaHOBIEHWE cyfa anennsiuMOHHON
WHCTaHUUW M Hanpasenss Oefno Ha HOBOE pacCMOTPEeHWe, Cy KacCauMOHHOW WHCTaHUUK
ykasan, 4Yto B HapyweHue TpeboBaHun ct. 10, 71 AMNK P® cyng nepBon WHCTaHUUKU MNpw
paccMOTpeHUN fena no CywecTBy He uccregosan (He npocMmartpuBasrl) U He oueHuBarn
npeacTaBneHHyo Buaeo3annchb MOKYNKW AWcKa, He npocnywmBan cam OUCK, Ha obroxke
KOTOPOro ykasaHbl HauMeHoBaHWSA POHOrpaMm, Ha npeaMeT PaKTUYEeCKOro Hanmyms B HEM
YKa3aHHbIX ()OHOrpamm.

Mexgy TeM OTBETYMKOM Obiniv 3asiBNEeHbl BO3PaXeHUs OTHOCUTENbHO Hanuunsa Ha
Ancke poHorpamm, npasa Ha KOTopble NpUHaanexanu UcTuy.

MHbIX gokasaTenbCTB, NOATBEPXKOAWWMX HanuuMe Ha gucke  oHorpamm,
KOMMeHcauus 3a HapyLLleH1e NpaB Ha KOTopble NpeabsBieHa K B3bICKaHW0, MaTepuarnsl gena
He copepxanw.

BmecTe ¢ TeM 06BbEKTOM UCKMIOYMTENBHOIO CMEXHOTO npasa ABMASTCH (POHOrpaMmmsl,
TO eCTb NoBble UCKNIOYMUTENBHO 3BYKOBbIE 3arvUCU UCMOSHEHUA UMW MHbIX 3BYKOB NMOO MX
oTobpaxeHun (ct. 1304 K P®), a He ux crnosecHoe 0603HayYeHWe Ha OBNoXke [ucka.
YcTaHoBneHve pakta HaxoXOeHWa Ha AMCKE UMEHHO TeX My3blKarnbHbIX NPOU3BEAEHUN,
KOMMeHcauus 3a He3aKoOHHOEe WCMNOoNb30BaHUE KOTOPbIX NpeabsBrneHa K B3bICKaHUIO, MMeeT
3HaYeHve Ans BbiBOAA O HAPYLUEHUM OTBETYMKOM CMEXHbIX NpaB UCTUa.

Cya KacCcauMOHHON MHCTaHUMK NPULLEN K BbIBOAY, YTO CcyaebHble akTbl HMXECTOSLMX
CyOOB NPUHATHI C HapyLIEHWEM HOPM MpoLeccyarnbHOro npasa, BbIBOAbI, coAepalinecs B
cyaebHbIX akTax, He COOTBETCTBYIOT (pakTudecknm obCcTtoAaTensCcTBaMm Aena u caenaHbl rnpu
HEMNONMHOM MccnefoBaHUM OBCTOATENLCTB Aena, B CBA3WM C YeM He MOryT ObiTb NpuU3HaHbl
3aKOHHbLIMW.

(CynebHbole aktel no pgeny N A43-16160/2013; noctaHoBneHuss Cyga no
NHTennekTyansHeIM Npasam ot 21 anpens 2014 r. no geny N A12-14848/2013, ot 13 aBrycra
2014 r. no geny N A12-22717/2013, ot 14 anpens 2015 r. no geny N A65-16006/2014, ot 5
espanga 2014 r. no geny N A12-12748/2013)

47. MNMpun B3bICKaHUM Ha ocHoBaHuwu noan. 1 n. 4 cr. 1515 'K P® koMmneHcauuun 3a
He3akoHHOe ucnonb30oBaHWe TOBapHOro 3Haka cyA onpeaensieT ee pasmMep He
NPON3BOJIbHO, @ UCXOAS U3 OLEeHKN NpeacTaBfieHHbIX CTOPOHaMM fioKa3aTe lbCTB.
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O6LecTBO C OrpaHMYEeHHOM OTBETCTBEHHOCTbIO OBpaTMNOCL B apObuTpaxHbIn cyh C
WUCKOM K MHAMBUAYanbHOMY npeanpuHUMaTento O B3blCKaHMM KOMMEHcauuMu 3a HapylueHue
UCKMIOYUTENBHOrO MNpaBa Ha TOBapHbIA 3HaK, Bblpa3uBLLUEECA B W3rOTOBMIEHUM ToBapa,
cofep)allero He3akoHHOe BOCMpoun3BeJeHne TOBapHOro 3Haka uctua.

Ncxopsa 3 BbisiBNEeHHOro o6bema NnponsBoACTBa OTBETYMKOM TOBapa LieHa ucka bbina
onpeaeneHa UCTuoM Ha ocHoBaHuu noan. 1 n. 4 ct. 1515 TK PO,

PeweHnem cyaa nepBoM WHCTaHUMM uUckoBble TpeboBaHMs  yOOBNETBOPEHDI
MOSHOCTBIO.

[MocTaHoBNEHMeM cyga anennauuoHHOM WHCTaHUUKM pelleHne W3MeHEHO, UCKOBble
TpeboBaHNSA yaoOBNETBOPEHbI B YacTU, HA ocHoBaHuu noan. 1 . 4 c1. 1515 'K P® cya cHmsmn
pasMep noasiexallen B3bICKaHUIO KOMMNEeHcauun, ykasaB, YTO UCXOASA M3 YKa3aHHOW HOPMb
cyq onpegensieT pasmep KoMneHcaumm no cBoemMy yCMOTpeHuto. [1pn 3Tom, N0 MHEHUIo cyaa
anennaunoHHON MHCTaHLUMK, HAapyLLEHUIO copa3MepeH MMEHHO Takon pasmep KoOMMNeHcaumu.

OTMeHss nocTaHoBneHVe cyaa anennsuMOHHOM WHCTaHUMM W OCTaBnss B cune
peLleHne cyga nepBon MHCTaHLUMKW, CYA KacCauMOHHOW MHCTaHUMKM yKasan cnegyollee.

Mpn paccmoTpeHun gerna yCcTaHOBMEH haKT HapyLIeHUs UCKMIOYUTENbHOMo npasa Ha
TOBAPHbLIN 3HAK.

B3bickaHne KOMMeHcauun 3a He3akOHHOEe WCMOofb30BaHNME TOBAPHOro 3Haka, Mo
cmbicny n. 3 cTr. 1252 K P®*(3), aBnseTca anbTepHaTUBOM B3bICKaHUIO YOLITKOB B Criyyae,
Koraa AokasblBaHWe NX KOHKPETHOro pasmepa He npeacTaBnseTcs BO3MOXHbIM.

3agBndemoe wucTuoMm TpeboBaHMe O B3bICKAHUMM KOMMEHcauun [OOSMKHO ObiTb
onpegerieHo B WUCKOBOM 3asiBNieHUW B TBEpOOM CyMMe, MO €ero MHEHW0, copa3MepHOU
A0NyLWEeHHOMY OTBETYMKOM HapyLUEHUIO.

Mpu yonosneTBopeHun TpeboBaHmsa O B3bICKaHUM KOMMEHCAUUN Ha OCHOBaHWW rnoAn. 1
n.4 cr.1515 TK P® cyg onpepensieT ee pasmep He npou3BosibHO. McTeu, [OoSmKeH
npeacTaBnTb gokasaTenbcTBa, 060CHOBLIBaOWME pacdeT cyMMbl KomneHcauum (cT. 65 AlK
P®). OTBeTuMK Xe Bnpase ocnapmBaTtb Kak caM (bakT HapyLleHusi, Tak u pasmep Tpebyemon
NCTLLOM KOMMEeHcaunu.

[MocKkorbKy OTBETYMKOM MNpeAcTaBfieHHbIM UCTLOM pacdeT pasmepa KoMMeHcauuu He
ONPOBEPrHYT, UCKOBblE TpeboBaHMA noanexany yaoBneTBOPEHMIO NOSTHOCThIO.

(MoctaHoerneHns Cyaa no uHTennektyanbHoiM npasam oT 16 aHeBapsa 2014 r. N CO1-
261/2013 no peny N A40-53543/2011)

48. Mpun B3bICKaHUM KOMMNEHCaLuUnN 3a He3aKOHHOE UCMNOoSib30BaHMWe pe3ynbTaToB
MHTenMNeKTyanbHON AeATeNbHOCTU cyAebHble pacxoAbl Ha onnaTy rocyaapCcTBEHHOW
NOWJSUHbI OTHOCATCA Ha MUCTUa NPOMOpUUOHANbLHO pa3mepy HeOOOCHOBaHHO
3asiBJIEHHOW UM KOMMNEeHcauun.

O6LecTBO C OrpaHMYEeHHOM OTBETCTBEHHOCTbIO 0BpaTMnocb B apbuTpaxHbin cyh C
MCKOM K KOMMaHUW O B3bICKaHUM KomneHcauum B pasmepe 2 000 000 py6. 3a He3akoOHHOe
NCronb3oBaHWe TOBApPHOIo 3Haka.

PeweHnem apbutpaxHoro cyga wuckoBble TpeboBaHUS YAOBNETBOPEHbLI, pasmep
komneHcauun cygom cHwkeH go 1 000 000 py6., ¢ komMnaHuMM B NOSb3y MCTUA B3bICKaHbI
cynebHble pacxogbl Ha onnaTy rocyaapCTBEHHOM MOLUMWHbLI, OnpefenéHHble UCXOoas U3
CyMMbl KOMMeHcauun, Kotopasa noanexana 6bl B3biCkaHuOo 6e3 yyeTa ee cHmxeHus. [pu
3TOM CyAd OTMETUM, YTO YMEHbLUEHNE CYyAOM 3asiBIEHHOW UCTLOM CYMMbl KOMMEHCaLMN He
BNMAET Ha onpeeneHne pasmepa cyaebHbiXx pacxogoB, B3bICKMBAEMbIX C OTBETYMKA B
nonb3y UCTUa, KOTOPbIN 3TU pacxobl pakTUYeCKM NOHeC.

OTmeHss cygebHble akTbl B YacTu pacnpegenenHnsa cyaebHbix pacxodoB Ha onnarty
rocyapCTBEHHOM MOLWUHbI, CyA anensnisuMOHHON MHCTaHUMU He Corfacusicsa ¢ BblBOgaMM
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cyaa o6 OTHeceHMM Ha OTBeTYMKa CcyaebHbIX pacxodoB Ha onnaty rocygapCTBEHHOW
NOLUMMHBI B MOSTHOM oB6beme.

Pa3smep komneHcauuun 3a He3aKOHHOE MUCMNOJSIb30BaHNe TOBApPHOro 3HakKa onpeaenseTcs
cyoom Ha ocHoBaHum nogn. 1 n.4 crt. 1515 TK P® mncxoga na xapaktepa gena v MHbIX
06CTOATENLCTB.

B ycnosusx, korga B 3aKkOHe YyKasaH MUHUMAaNbHbIN N MakKCUMalbHbIN pa3Mep
KoMneHcauuu, a Takke MnpeaycMOTpeHO NpaBo cyda onpefensaTb KOHKPETHbI pasmep
KOMMEeHcauun MCXo4s W3 XapakTepa HapylleHuda, uctel, 3asBnss UCKoBble TpeboBaHuA B
MakcumansHoM pasmepe, B cuny cT. 9 AMNK P® HeceT puck HacTynneHus nocnencrteum
CcoBepLleHna UM npoueccyarnbHblX OEUCTBUW, KOTOPbIW B paccMmaTpvBaeMoOM Criyvae
3aKknyaeTca B OTHECEHMM Ha ucTua cyaebHbIX pacxofoB MPONOPLMOHANbHO pasmepy
HeobOCHOBAHHO 3asiBNIEHHON UM KOMMEeHcaLUuu.

C yyeTOoM Wu3NOXeHHOro cyaebHble pacxodbl UCTUA Ha onnaTy rocyaapCcTBEHHOM
MOWMMHBLI Nognexann BO3MELLEHN0 3a CYET OTBETYMKA B pasMepe, WCHUCIIEHHOM
NPONOpLMOHanbsHO pasmepy yAoBNeTBOPEHHbBIX UCKOBbLIX TpeboBaHUN.

(MocTtaHoenexne [lpesnanyma Boeicwero ApbutpaxHoro Cyma  Poccunckon
depepaumm ot 4 epana  2014r. N 9189/2013, noctaHoBneHna Cyga no
WMHTennekTyanbHbIM npasam ot 8 uona 2014 r. no geny N A40-93595/2011; ot 16 aHBap4
2014 r. no peny N A40-53543/2011, ot 16 cpespana 2015 r. no geny N A32-3419/2014,
noctaHoBrneHne BToporo apbuTtpaxHoro anennaunmoHHoro cyga oT 7 mas 2014 r. no geny
N A28-7580/2013)

49. Cyn ypoBneTBopsieT 3asiBfieHUWe npaBooGrnagatenss o MPUHATUMU
npeaBapuTesibHbIX obecnevynTenbHbIX Mep unu o6 obecneyeHUM UCKa NO JOMEHHbIM
cnopam npu npeactaBfieHUM 3asiBUTENIEM [oKa3aTesNbCTB HaliMuus y Hero npasa Ha
pe3ynbTaT MHTENNEeKTyanbHOW AeATeNbHOCTU UMW CPeaAcTBO MHAUBMAyanusauuum u
AOKa3aTenbCTB HapyLUEeHUs1 UCKITIOYUTENbLHOrO npasa.

O6LecTBO C OrpaHMYEHHON OTBETCTBEHHOCTbKD 00OpaTMNOCh B apOuTpakHbIM cya C
MCKOM K WHOMBMOYaANbHOMY nNpeanpuHUMaTentd O 3awuTe WCKMIYMTENbHOro npaBa Ha
TOBapHbIi 3HaK. OOHOBPEMEHHO WUCTUOM O6bIfI0 3asBNEHO XOA4AaTauCTBO O MNPUHATUU
obGecneunTtenbHbiX Mep B BuAe 3anpeTa OTBETUYMKY COBepLUaTb AEWCTBUS NO nepedade
AoMeHa www.Kr.ru Apyromy permcrpartopy.

Cyn nepBOM WHCTaAHUMM B YOOBMETBOPEHUM XodaTamcTBa MCTUA O MNPUHATUM
obecneunTtenbHblX Mep  OTKasan, COCMnaBWWUCb Ha  HeOoKa3aHHOCTb  OCHOBaHWM
obecneuntensHblx Mep (cT. 90 AlK P®).

ApbutpaxHblii cyq anennaumoHHOMW MHCTaHUUM onpegeneHne cyaa nepBon MHCTaHLUK
OTMEHMN, 3anpeTun OTBETYMKY coBepllaTb AEWCTBMS MO nepegade gomeHa www.kr.ru
APpYromy perucrpartopy.

Mpn aTom cya anennsunmoHHOM MHCTaHUMM OTMETUN, YTo obecneynTenbHble Mepbl Mo
AOMEHHbIM criopam npecnenyroT Lerb COXpaHEHUS CYLLLECTBYIOLLETO COCTOSHUSA OTHOLLEHWUIA 1
3anpeT agMUHUCTpaTopy coBepwaTb Kakne-nmbo OenctBua C  OOMEHHbIM  MMEHEM,
aHHynMpoBaTb AOMEHHOE MMS U NepedaBaTbh NpaBa agMUHUCTPUMPOBAHUS LOMEHHOIO UMEHM
apyromy nudy. [Ona npumeHeHns obecneuymTenbHbiX Mep He TpebyeTcsi npeacraBneHus
AokasatenbcTB B obbeme, HeobxoaMmom Anst 06ocHOBaHMUS TpeboBaHUM M BO3PaXeHUN no
cyLLecTBy crnopa.

B cBA3n C BbICOKOM 0OBOPOTOCNOCOOHOCTBID LOMEHHBIX MMEH NpeacTaBneHune
AoKasaTernbCTB TOro, YTO HEMNPUHATME 3anpOLLEHHbLIX MEep MOXET 3aTpyoHUTb UK caenatb
HEBO3MOXHbIM UCNOSNTHEHNE cyaebHOro akTa, He ABnsieTCa HeOOXO0aUMbIM.

Taknm  obpas3om, [OOCTaTOYHbIMW  SABMAKOTCA  NpeacTaBrieHne  3adBuTeneM
AoKasaTenbCTB HaNU4Ms y HEro npasa Ha pes3ynbTaT UHTENNeKTyanbHON OeATENbHOCTU Unn
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CPeACTBO MHAMBMAYanNu3auun, a Takke ero HapylweHust 1 060CHOBaHWE NpUYnH obpalleHus
c TpeboBaHneM 0 NpuMeHeHNN obecneynTenbHbIX Mep.

(MoctaHoBneHus TpuHaguaToro apbuTpaxHoro anennsAumoHHOro cyda ot 26 aBrycrta
2014 r. no peny N A56-23241/2014, ot 21 cdhespana 2014 r. no geny N A56-69712/2013)

lMpakTukKa paccMoTpeHUs 3asBNEeHMN O NPUHATUN NpeaBapUTeSibHbIX
obecneynTenbHbIX Mep 3alUTbl aBTOPCKUX U (UNIM) CMEXHbIX NpaB B
MH(pOPMaLIMOHHO-TENEKOMMYHUKALUMOHHBIX CeTsX, B TOM 4ucrie B cetu "UHTepHeT"

50. NMomMumo TpebGoBaHWN, yCTaHOBMEHHbIX 4acTblo nepson cT. 144.1 MK PO,
3asABfieHWe O NPUHATUU npeaBapUTENibHbIX o6ecneynTernbHbIX Mep B LienAx 3awuThbl
MUCKNIOYUTENbHbIX NpaB B ceTu "UHTepHeT" AOMKHO OoTBe4YaTb OOWUM TpeboBaHMAM K
coAepXXaHUIo U NOPAAKY nofayum npoueccyaribHbIX JOKYMEHTOB B cyA.

B MockoBCckMiA ropoackon cyd NOCTynuno 3asBrieHne obuwectBa O NPUHATUM
npefBapuTenbHbiXx obecneynTenbHbiX Mep, HanpaBfeHHbIX Ha obecneyeHue 3awuThbl
WUCKNIOYUTESNbHbIX NPaB Ha MHOrOCEPUNHBIN (OUNbM, KOTOPbIN, MO YTBEPXOEHUIO 3adaBUTENS,
pasMelleH Ha onpegeneHHblx canTax WHPOPMAUNOHHO-TENEKOMMYHUKALWMOHHOMW CeTu
"MinTepHeT" 6e3 pa3spelleHuns npaBoobnagatensa-obLiecTsa.

CornacHo 4actu dJetBeptonm cT.144.1 [TIK P® npu nogaye 3asBreHns o
npegBapuTenbHOM obecneyeHnm 3alnTbl UCKMIOYUTENBbHBIX NPaB 3asBuUTeNb NpeacTaBnseT B
Cyn [LOOKYMeHTbl, nogteepxjawowme @akT  UCMNonb3oBaHWs B MHGOPMaLNOHHO-
TENEeKOMMYHUKALMOHHBIX CETSIX, B TOM Yncrne B ceTu "UHTepHET", 06bEKTOB NCKITIOYMUTENBbHbIX
npas v nNpasa 3asBUTENS Ha AaHHble 06beKTbl. HenpeacTaBneHme ykasaHHbIX JOKYMEHTOB B
Ccyd SIBNAETCA OCHOBaHMEM [A11s BblHECEHUs onpeaeneHns o6 oTka3e B NpeaBapuTenbHOM
obecnevyeHnn 3alnTbl UCKNIYUTENbHBLIX NPaB Ha (uUNbMbl, B TOM 4uClie KUMHOUITbMBI,
TeneunbMbl, B UH(OPMALNOHHO-TENEKOMMYHUKALUMOHHbBIX CeTAX, B TOM 4ucre B CeTu
"MIHTepHeT", B KOTOPOM Cy[ pas3bsCHAET NpaBoO Ha NOBTOPHYIO Nogady yKasaHHOro 3asiBrieHns
C BbINOMHeHMeM TpeboBaHMN Ha3BaHHOM YacTW, a Takke NpaBO Ha nodadvy uMcka B obLiem
nopsigke.

O6wwme TpeboBaHNA K coaepXaHuo 1 NOpPAAKY nogadn npoueccyanbHbIX JOKYMEHTOB
B cya obuen opucankumm pernameHtmpoBatsbl [T1IK PO.

MpeactaBngemble B Ccyd  npoueccyanbHble  OOKYMEHTbl  LOMKHbl — OTBeYaTb
HEOOXOOUMbIM YCTAHOBMEHHbIM 3aKOHOM TpeboBaHWAM, HOCALWMM OOWKMW XapakTtep Wu
NO3BONSAWUM NAEHTUDNLNPOBATE 3asBUTENSA U NUMLO, NPUBIEKAEMOE K y4acTuio B gerne no
nognexawum paccMoTpeHUo TpeboBaHUAM.

B cuny yactu nepson c1. 1, cT. 131 ITIK P® B 3aaBneHun JOMmKHbI ObiTb yKa3aHbl B
TOM 4uCrie HauMMeHOBaHWE OTBETYMKA, €ro MECTO XUTENbCTBa WS, €CNU OTBETYMKOM
ABIISIETCA OpraHn3aumsi, ee MecTo HaxoXaeHus.

Mexagy TeM HavMeHOBaHMe nuua, nognexawero npuBrEYEHUD K OTBETY o
TpebOoBaHUIO O MNPUHATMM NpeaBapuUTEnbHbIX ObBecneynTenbHbIX Mep, OTBETCTBEHHOrO 3a
3asiBMIEHHOE HapyLUeHME UCKMYUTENbHBIX NpaB Ha ufibM, @ PaBHO €ro MEeCTOXMUTENbCTBO
(MecToHaxoXxaeHue) B 3asiBfieHUN He Bbinn ykasaHbl.

He npegctaBneHbl M OOKYMEHTbI, KOTOpblE MOryT CBUAETENbCTBOBATbL O HapyLUEHUU
TakuM JIMLOM MCKMOYUTENbHBIX NpaB 3asBUTend Ha QunbM, a Takke [AOKYMEHTHI,
nogTeepxaatrome pakt MCnonb3oBaHNA B MH(POPMaLMOHHO-TENEKOMMYHUKALMOHHBIX CETAX,
B TOM yucne B ceT "VHTepHeT", 06 bEKTOB UCKMNIOYMTENBHbIX NPaB 3asaBUTENS.

3asBuTenemM He NpeAcTaBneHO Takke [oKasaTenbCTB Hanuuus npasB B OTHOLUEHUU
ayanoBu3yanbHOro  npouMs3BedeHuss Yy KOMNaHuu,  npegocTaBuMBLUENA  3asiBUTENO
NCKITIOYNTENBHOE NPaBo NCNOMb30BaTb (PUMNbM.
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Kpome TOro, 3asiBneHnme O MpUHATUN NpeaBapuTenbHbIX obecneyvynmTenbHbIX Mep OT
nMeHn obuwectsa nognucaHo ero npeacrtasuTeneM, [OENCTBYOWMM Ha OCHOBaHUK
AOBEPEHHOCTM, NOAMMCAHHOM JNUMLOM B KayecTBe reHepanbHOro AupekTopa [[aHHOW
opraHusauum.

OpHako Hagnexawum obpa3oM 3aBEPEHHbIX KOMUI YCTaBHbIX AOKYMEHTOB OOLLEeCTBa,
a paBHO [AOKYMEHTOB, MNOATBEPXAAlLWMUX Ha3HadeHue (M3bpaHue) ykasaHHOro nuua Ha
AOIMKHOCTb reHepanbHOro AMpekTopa obLecTsa 1 ero NpaBo Ha NognucaHne JOBEPEHHOCTEN
OT UMEHM 0BLEeCTBa, K 3asBNIEHUIO HE NMPUMOXEHO.

Taknm o6pa3om, 3asiBNeHne nodaHo B Cyd C CYLWECTBEHHbIMW HapyLUeHUAMU
TpeboBaHU rpaxgaHCKoro npoueccyanbHOro 3akoHa, He NO3BONALWUMU A0MKHLIM 06pa3omM
YCTAHOBUTb MNPUHAOSIEXXHOCTb 3adABUTENO MWCKMOYMTENbHBbIX MpaB Ha GuUnbM, a Takke
noeHTuunUMpoBaTbh NMLO, OTBETCTBEHHOE 3a 3asdBfEeHHOE HapyLUleHWe WCKIOYUTENbHbIX
npas, B CBA3N C YeM B npeaBapuTenibHOM obecnedeHnn 3almTbl UCKITIYUTENBbHBIX NpaB Ha
domnbM OTKasaHo.

(Onpenenenne Mockosckoro ropogckoro cyaa ot 28 anpenda 2014 r. N 21-73/2014)

51. B 3asBneHMM O MNPUHATUM npeaBapuTesibHbIX obecnevynuTenbHbIX Mep
AOJDKHO ObITb YKazaHO HauMeHOBaHME U MECTOXUTENbCTBO (MeCTOHaxoXaeHue) nuua,
OTBETCTBEHHOrO 3a 3asiBNIeHHOe HapyLleHWe UCKNIYUTENbHbIX NpaB Ha PUnbM.

O6uwecTtBo, sBnsawweeca obnagartenemM UCKMIOYUTENBHON NUUEH3UNM Ha UnbMm,
obGpaTunocb B Cy4 C 3asiBfieHWEM O MPUHATMM NpeaBapuTenbHbIX 0becneynTenbHbIX Mep,
HanpaBneHHbIX Ha obecnevyeHMe 3aWnTbl UCKIKYUTENBHLIX MNpaB Ha 3TOT  UIbM,
pa3sMeLLeHHbIN B ceTu "MIHTepHeT" Ha cOOTBETCTBYHOLWEM canTe 6e3 ero paspeLleHus.

Bmecte ¢ Tem npegctaensemble B Cyd npoueccyanbHble OOKYMEHTbl  OOSDKHbI
oTBeYaTb HEOOXOAMMbIM YCTAaHOBIIEHHbIM 3aKOHOM TpeboBaHMAM, HOCALLMM OBLLMIA XapaKTep
1 NO3BOMSALWMM NOEHTUMULNPOBATL 3aaBUTENS U NULO, NPUBMEKAaEMOe K y4acTuo B aene
no noanexawnm 3asBrneHnto TpeboBaHmaM.

B cuny wactu yetBepton ct. 1, c1. 131 [TIK P® B 3aaBneHumn gomkHbl ObITb Yka3aHbl B
TOM 4YUCNEe HauMeHOBaHWE OTBETYMKA, €ro0 MECTO >XWTenbCTBa WKW, €CNN OTBETYUKOM
ABNSAETCA OpraHn3aumnsi, ee MeCcTo HaxXOoXAEeHMS.

Mexgy Tem HaumMeHoBaHWe nuua, MOANeXallero nNpuBNEYEHMD K OTBETYy Mo
TpebOoBaHNIO O NPUHATMM NpeaBapuUTenbHbIX ObBecneynTenbHbIX Mep, OTBETCTBEHHOro 3a
3a8BNEHHOE HapyLUEHWE WUCKNIYUTENbHbIX NpaB Ha UIibM, a PaBHO €ro MeCTOXUTENbCTBO
(MecToHaxoxaeHne) B N0gaHHOM 3asBNEHUN He Obinn yKasaHbl.

Tem cambiMm  ObiNM  OONyWweHbl  HapyweHus  TpeboBaHWM  rpaXkg4aHCKoro
npoueccyanbHOro 3akoHa, HOCAWMe CYLEeCTBEHHbIN XapakTep M He no3Bonsowue
noeHTUMUMpoBaTh NULO, OTBETCTBEHHOE 3a 3asBfEHHOE HapyLUEHWE WCKMIOYUTENbHbIX
npas, B CBA3W C YeM B npeaBapuTenibHOM obecneyeHnn 3alimTbl UCKTYUTENbHBIX NpaB Ha
dunbM No JaHHOMY 3asiBIIEHUIO OTKa3aHo.

(Onpepenenne Mockosckoro ropogckoro cyaa ot 31 oktabpsa 2014 r. N 2u-148/2014)

52. O6pawasncb B cyn ¢ 3asaBneHuem B nopsgke ct. 144.1 MK P®, 3asaButenn
AOJKEeH AoKa3aTb NPUHAANEXHOCTb eMy npaB Ha hunbM U hakT UCNoNb30BaHUSA ero B
ceti "UHTepHeT".

O6uwecTtBo (nNpaBoobnagatenb) obpaTunocb B Cyd C 3asiBiEHUEM O MNPUHATAN
npegBapuTenbHbIX obecnedynTenbHbiX Mep, HanpaBfieHHbIX Ha obecneyeHve 3awwuThbl
WUCKITIOYUTESbHBIX MNpPaB Ha MHOrOCEPUMHBLIA  aHUMAUMOHHBLIM  OUITbM, CEPUN  KOTOPOro
pasmelleHbl Ha canTe WHEPOPMALMOHHO-TENEKOMMYHUKAUMOHHOW ceTn "UHTepHeT" ©6e3
paspeLLeHus npasoobnagarens.
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BmecTe ¢ Tem 3aaBuTEnemM He 6bino NpeacTaBneHo AoKa3aTenbCTB, NOATBEPXKAAIOLLMX
aKkT MCNONb30BaHNA B UH(OPMALNOHHO-TENEKOMMYHUKAUNOHHbBIX CeTAX, B TOM 4ucne B
cetn "IHTepHeT", cepui aHMMauMOHHOro hunbma.

Tak, 13 npeacTaBneHHbIX 3asBUTENEM CKPUHLUOTOB He crnegoBarno, 4T1o cepuun
aHMMaUMOHHOro hmnbma MCNonb3yTCA UMEHHO Ha canTe, KOTOPbIN YKa3biBan 3asaBUTESb.

CornacHo nNUUEeH3NoHHOMY 0roBopYy 3asaBUTENO Bbina npegocTaBneHa NuueH3naTom
UCKMIOYMUTENbHAA JULUEH3US Ha WUCMONb30BaHWE Cepun  aHUMaUMOHHOro dwurbMa Ha
onpeaeneHHbIn cpok: ¢ 5 Hoabps 2014 1. no 31 gekabps 2014 r.

3asButenem He noaTBEPXKAEHO, YTO Ha MOMEHT obpalleHuss B Cyd C YKa3aHHbIM
3asBneHnemM oOH obnagaeT NpaBOM WUCMOMb30BaHWS HA OCHOBAHWUM UCKMOYUTESTbHOW
NNUEH3UN CeEPUN aHMMaLUNOHHOIo ounbma.

MoaTomMy [faHHOe 3asiBfneHne He Mno3BONsAn0 OOMKHbIM 00pa3oM  YCTaHOBUTb
NPUHALNEXHOCTb 3adABUTENIO NMpaB Ha MHOMOCEPUNHBLIN aHUMAUMOHHbLIM (OUMbM, B CBS3U C
YyeMm B NpeaBapuTenbHOM obecneyeHun 3almTbl UCKOYMTESNbHbBIX NPaB Ha MHOrOCEPUNHDBIN
aHMMaUMOHHbIN (bUnbM BbINIO OTKasaHo.

(Onpenenenne MockoBckoro ropogckoro cyaa ot 17 nonsa 2014 r. N 2u-97/2014)

53. B cnyyae ynoBneTBOpeHMUA 3asBIEHMA O MNPUHATUU NpeaBapuUTEnbHbIX
obecneuuTternibHbIX Mep PocKkoMHaA3op M MHble nNuua o6s3aHbl NpeKpaTUTbL co3adaHue
TEXHUYECKMX YCIOBUN, obecneyvMBaroWwmx pasmelleHue, pacnpocTpaHeHuMe U UHoe
ucnonb3oBaHue punbmMa Ha cante B UHPOPMaALMOHHO-TENTEKOMMYHUKALMOHHOWN CETU.

B cyo noctynuno 3asiBneHwe opraHusauuMmM O MPUHATAW  NpedBapuUTeribHbIX
obecnevnTenbHbIX Mep, HanpasneHHbIX Ha obecrneyeHne 3aWwmnTbl UCKITOYUTENBHBIX NpaB Ha
dunbM, KOTOpbIA, NO YTBEPXOEHWO 3adBuTend, pasmeweH B  MH(pOpPMALMOHHO-
TenekoMMyHuKaumMoHHoM ceTn "MHTepHeT" Ha cooTBeTCTByHOWEM canTe 6e3 paspelueHus
npaBoobnagatend, gAeBnswoweroca obnagartenemM MWCKMUYMTENbHOW NULEH3UN Ha [aHHoe
ayanosuayarnbHOe NpounsBegeHue.

B cuny wactm nepsou ct.144.1 [TIK P® cyq no nUCbMEHHOMY 3asiBIIEHWUIO
opraHuMsaunn Unn rpakaaHnHa Bnpase NpPUHATbL NpeaBapuTesibHble obecnevynTenbHble Mephl,
HanpaBfeHHble Ha obecrneyeHne 3alnTbl UCKMYMTENbHbBIX NPaB Ha (PunbMbl, B TOM 4ucne
KMHOUIbMbI, TeneunbMbl, 3asaBuTens B UHPOPMaLNOHHO-TENEKOMMYHUKALNOHHBIX CETAX,
B TOM vncne B cetn "IHTepHeT", A0 NpeabsaBneHnsa ucka.

B cootBetctBUM co cT. 140 MK P® mepamu no obecneyeHnto ncka moryT 6biTb B TOM
yucre BO3MOXEHVWE Ha OTBETYMKA U ApYrnx nuy 06A3aHHOCTU COBEpLUUTb OnpeaeneHHble
AENCTBUS, KacalLlmecs npegmeTa crnopa O HapyLeHUM UCKMIYNTENbHBIX NpaB Ha (unbmbl,
B TOM 4uCrie KUHOMUIbMbI, Terneunbmbl, B WUHPOPMALNOHHO-TENEKOMMYHUKALMOHHbIX
ceTsix, B TOM 4ucrie B cetu "MIHTepHeT".

CornacHo 4actm detBepTton cT.144.1 T[TIK P® npu nogaye 3asdABneHuUss O
npegBapuTensHOM obecnedeHnn 3aLmThl UCKNYUTENBHBLIX NpaB Ha UbMbl, B TOM 4YucCre
KNWHOUITbMBI, TenedurnbMbl, B WUHPOPMALNOHHO-TENEKOMMYHUKALUNOHHBLIX CeTAX, B TOM
yncne B cetn "MHTepHeT", 3asaBuUTeNnb NpeacTaBnseT B Cyh OOKYMEHTbl, NoAgTBepxaarowme
dakT ucrnonb3oBaHUs B MHAOPMALMOHHO-TENEKOMMYHUKALMOHHBIX CeTAX, B TOM 4Yucre B
cetn "VIHTepHeT", 06BEKTOB UCKIIOYUTENBHLIX MPaB 1 NpaBa 3asBUTENd Ha JaHHble OObEKThI.

Cyn ynoBneTBOpun 3asiBfieHWe O NPUHATMM npeaBapuTenibHbiX obecnevnTenbHbIX
Mep, TaK Kak AOKYMEHTbl, nogTeBepxaatowmne pakT Mcrnonb3oBaHUs yKa3aHHOro ¢unoma B
MHOPMALNOHHO-TENEKOMMYHUKAUNOHHON ceTn "WHTepHeT" Ha canTe WH(OpPMaLMOHHO-
TeNeKOMMYHUKaUNOHHON ceTn "WIHTepHeT", a paBHO [OOKYMEHTbl, OTpaxarwlue npasa
3asBuUTENd Ha 3TOT PUMbM, B Cyd Npu nogadye 3asiBeHUA NpeacraBfieHbl, B CBA3U C YeEM
3agBrieHNe SBNAETCA NpaBOMEPHbIM U HanpaBneHo Ha OOCTWXKeHue uenen u 3ajad,
onpeaeneHHbIX nNpy NpuHATUM ®eaepansHoro 3akoHa ot 2 uonsa 2013 r. N 187-93.
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Cyn ob6sasan depepanbHyto cnyxby no Hagsopy B cdepe CBsA3M, MHPOPMaLUMOHHBIX
TEXHOMOIMA M MacCoOBbIX KOMMYHUKAUWA U MHBIX NUL, NPEKpaTUTb CO3OaHUEe TEeXHUYECKMX
ycnosun, obecneyMBalolnX pasmeLleHne, pacnpoCTpaHeHWe W WHOE WCMONb30BaHWE
dounbma Ha cante B MHPOPMaALMOHHO-TENEKOMMYHUKALIMOHHOM CETU.

(Onpenenenne MockoBckoro ropoackoro cyga ot 18 cdespanga 2015 r. N 2n-15/2015;
Onpepenexne MockoBckoro ropoackoro cyga ot 10 anpens 2015 r. N 2n-37/2015)

54. [lo 1 masa 2015 r. 3aKOHOM He Obina NpeaycMoTpeHa BO3MOXHOCTb NMPUHATUSA
npeaBapuTesibHbIX obecnevynTenbHbIX Mep B LieNAX 3aluTbl UCKITH4YUTENbHbIX NpaB B
cetn "UHTepHeT" Ha UHbIe (Kpome (hpunbMOB) 06 BLEKTLI aBTOPCKUX NpaB*(4).

O6wectBo obpatmnocb B Cyg C 3asiBieHWEM O MNPUHATAN NpeaBapUTenbHbIX
obecneynTenbHbIX Mep, HanpasneHHbIX Ha obecnevyeHre 3alnTbl UCKITIYUTESbHBIX NpaB Ha
BugeonpousseeHne (HasBaHWe He ykasaHo), pa3MelleHHoe Ha canTe MHEMOPMaLMOHHO-
TeNeKkoOMMYyHUKaUNoHHOW ceTn "NHTepHeT".

B yooeneTtBopeHun 3asiBrieHns 6b110 0TKazaHo No CneaytoLwmmM OCHOBaHUAM.

depepanbHbiM 3akoHoMm oT 2 uond 2013 r. N 187-03 "O BHeCeHUM N3MEHEHUN B
oTAenbHble 3akoHogaTenbHble akTbl Poccuickon degepauum no Bonpocam  3alUMThI
NHTENMeKTyarnbHbIX npas B NHOPMaLNOHHO-TENEKOMMYHUKALMOHHbIX ceTax"
npeaycMoOTPEHO MNPUHATME nNpeaBapuUTenbHbIX obecnevnTesnibHbIX Mep B LUenax 3aluThbl
UCKIIOYUTENBHBIX NPaB WMEHHO W TOMbKO Ha (uibMbl, B TOM 4uUCrie KUHOUIbMbI,
TeneusibMbl.

BO3MOXHOCTb NpUHATUA NpeaBapuTesnbHbIX obecnevnTenbHbIX Mep B LEeNax 3awuThbl
UCKITIOYUTENDBHBLIX NMPaB Ha WHble (kpome uUbMOB) OObEKTbI aBTOPCKMX MpaB 3akKOHOM He
npegycMmoTpeHa.

B AaHHOM 3asBneHnn ncnpawmBanocb NpUHATHE npeaBapuTEnbHbIX
obecneuynTenbHbiX Mep B LENAX 3alnTbl UCKMOYUTENbHBIX NpaB Ha BuOeonpousBeaeHve
(Ha3BaHwue He ykasaHo).

N3 npencraBneHHOro oroBopa BO3ME34HOMo OKa3aHWs YCryr, 3aknio4YeHHOro Mexay
obuwectBom n B., cnegosano, YTo Ha3BaHHOE BUAeonpomnsBegeHmne cCo6CTBEHHO PUTbMOM He
ABNSAETCH, TaK Kak npeacrasnsetr cobon CMOHTUPOBAHHYIO BMAEO3aNUCh y4ebHbIX YPOKOB Ha
onpeaeneHHble TeMbl, COCTOSLLME N3 pa3aeros.

Tak, cornacHo pgoroBopy wucnonHutens (B.) no 3agaHuio 3akasyumka (obwectsa)
065a3yeTcst NOAroTOBMTbL M NPOBECTU B OMpederieHHbI CTOPOHAMU Nepuo y4ebHble YPOKM.
Bo Bpemsi npoBedeHMs YPOKOB 3akas3uuMK OpPraHm3oBblBAaeT W MNPOBOAUT BUAEOCHLEMKY.
Pesynbtatom coTpygHMYecTBa CTOPOH SIBMSIETCS UTOroBasi CMOHTUMPOBaHHas BUOE03anucb
YPOKOB. 3aKkasuumk rapaHTupyeT coOnoaeHue JMYHbIX aBTOPCKUX MNpPaB WUCMOSHUTENS, Kak
aBTOpa TEKCTOB YPOKOB.

B cooteBetctBuM co cT. 1263 K P® aBTOpamn ayauMoBu3yaribHOro npou3BeneHus
ABnATCA: 1) pexmccep-noCTaHOBLUMK; 2) aBTOp cueHapusi; 3) KOMMNO3UTOp, SABNSAOLMIACA
aBTOPOM My3blKaribHOrO Npou3BeneHns (C TeKCTom unm 6e3 Tekcta), cneumanbHO CO3A4aHHOro
OS5 9TOro ayanoBmn3yarnbHOro Npon3BeaeHust.

Kakne-nmbo [OOKyMeHTbl, MOATBepXAawwue co3gaHve BUOEONpou3BedeHUs B
KadyecTBe bunbma, ero perucrTpauuio B [0OCygapCTBEHHOM peructpe (unbMoB, a pPaBHO
NPUHAANEXHOCTb OOLWEeCTBY WCKNIOYUTENbHBLIX MpaB Ha Takom unbM (NULEH3MOHHbIE
AO0roBOpbI C PEXNCCEPOM-NOCTAHOBLLNKOM, aBTOPOM CLIEHApUS U KOMMO3UTOPOM), B Cyq He
npeacTaBfieHbl; AOroBOp C aBTOPOM TeKCTa YpokKoB caM no cebe O co3gaHum dunbma
CBUAETENbCTBOBATb HE MOXET.

(Onpepenenne MockoBckoro ropoackoro cyaa ot 30 aekabps 2013 r., onpegeneHve
MockoBckoro ropoackoro cyga ot 15 gekabps 2014 r. N 2n-183/2014)
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Mo aHanorMyHbIM OCHOBaHUAM ObISIO OTKa3aHO B YAOBNETBOPEHWMM 3asiBfiEeHUSN
TEeNneKkoMnaHun O NPUHATUM npeaBapuTenbHbIX obecnevnTenbHbIX Mep, HanpasrieHHbIX Ha
obGecneyeHne 3aliMTbl WUCKMOYUTENbHBIX MNpaB Ha ayavoBM3yanbHOE MNpou3BedeHue -
Tenenporpammy.

Bmecte ¢ Tem 13 npeacTtaBneHHbIX B CyA AOKYMEHTOB CreAdoBario, YTO HasBaHHoOe
ayavoBu3yarnbHoe npousBefeHue - TenenporpaMmma cob6CTBEHHO PUNbBMOM He ABMNSETCH, Tak
Kak npeactaBnsgeTr cobon Tenenporpammy, XaHp M popmaTt KOTOpOW OnpeaenslTca Kak
pasBrekaTenbHbl JOKYMEHTanbHbIA penopTax.

B cootBetctBuUM co cT. 1263 K P® aBTtopamun ayamoBu3yanbHOro npovssBeneHust
ABnaoTCA: 1) pexmccep-noCTaHOBLUMK; 2) aBTOp cueHapusi; 3) KOMMNO3UTop, ABNSAIOLMIACA
aBTOPOM My3blKarnbHOro nNpousseaeHns (C TeKCTom unmn 6e3 Tekcra), cneynansHO CO34aHHOro
ANSA 3TOro ayamMoBu3yarnbHOro NpounsBeaeHus.

Kakve-nnbo  OOKyMeHTbl,  noaTBepXgawlwimMe  co3gaHue  ayavMoBU3yarbHOTro
npouvsBedeHuss - TenenporpaMmbl - B KadectBe (punbma, ero perucrpauuio B
locynapCcTBeHHOM  peructpe  (unbMoB, a paBHO  MNPUHAANEXHOCTb  3asBUTENIO
UCKIIOYUTENBbHBIX MpaB Ha Takoh unbM (NULEH3UMOHHbIE [OroBOpPbl C  PEXUCCEPOM-
NMOCTaHOBLLMKOM, aBTOPOM CLIEHapMs U KOMMNO3UTOPOM), B CyA HE NpeACTaBMEHbI.

(Onpenenenne MockoBckoro ropoackoro cyga ot 1 aerycra 2014 r.)

Kpome Toro, npuBegeHHass npaBoBas No3vumsi crnegyet M U3 COBOKYMNMHOrO aHanmsa m
TonkoBaHuna nonoxeHnn ct.144.1 [TIK P® c¢ npaBunamu, yCTaHOBMEHHLIMU YacTbi
yeTteepTon MK P® n ®epgeparnbHeiM 3akoHoM oT 27 utona 2006 r. N 149-d3 "O6 nHgopmaumn,
MHGOPMALMOHHBIX TEXHOMOMMAX N O 3aLumnTe nHpopmaumn'.

Taknm 06pasom, OTCYTCTBYIOT NPaBOBblE OCHOBaHUSA ANSA YAOBNETBOPEHUS 3asBNEHNN
O MPUHATUKM npeaBapuTeENbHbIX obecnednTenbHbIX Mep, HanpaBneHHblX Ha obecneveHue
3aLMThl UCKIIOYUTESBbHBIX MPaB Ha KHWUTY, pa3MeLLEeHHY Ha cante B cetn "MIHTepHeT" 6e3
paspeLueHus npaBoobnagartens.

(Onpegenenne Mockosckoro ropogckoro cyaa ot 17 gekabpa 2013 r. N 21-114/2013)

55. MNMocne 1 maa 2015r. npeaBapuTesnibHble obecneynTenbHble Mepbl MOryT
ObITb NPUHATbI HE TOJNIbKO B OTHOLLUEHUU NpaB Ha (punNbMbl, B TOM YUCIe KNHOPUIbMBbI,
TenedunbMbl, HO U1 B OTHOLLEHWM NpaB Ha fnobble Apyrue o6 bLEKTbl aBTOPCKUX U (unu)
CMEeXHbIX npaB, Kpome npaB Ha dotorpacdmyeckme npomsBefeHUss U NPou3BeAeHuUs,
nonyyeHHble cnocobamu, aHanorn4yHbiMmu cpotorpadpun.

Opranusaums aupHoOro unm kabenbHOro BelwaHnsa - obnagaTtenb MCKNIYUTENbHOIo
npaBa Ha coobuieHne B acdup MnNu no kabenw paguno- 1M Tenenepedad KaHana Brpase
TpeboBaTb NPUHATUA NpeaBapuUTENbHbIX 0becneynTenbHbIX MeP B Criydyae TpaHCNAUUn aToro
TenekaHana Ha cante B cetu "HTepHeT" 6e3 ee paspeLueHus.

B cBsa3n ¢ BBegeHnem B gencteme degepanbHOro 3akoHa ot 24 Hosbpa 2014 r. N 364-
®3 "O BHeceHuM naMeHeHun B denepanbHbi 3akoH "O6 MHOpMauuK, MHPOPMALNOHHBIX
TEXHOSMOrMAX W O 3awuTte WHgopmMaumn" wun [paxgaHCKMA npoueccyanbHbl  KOOEKC
Poccuinckon depepauymn” obwectBoOM C OrpaHMYEHHOW OTBETCTBEHHOCTbIO ObINIO NogaHo
3as8BNeHNne O MNPUHATAM NpeaBapuUTENbHbIX OGecneyYnTenbHbIX Mep, HanpaBfeHHbIX Ha
obecnevyeHne 3almTbl aBTOPCKMX M (MNK) CMEXHbIX MpaB Ha coobuieHne nepegay
(TeneBM3nMOHHOE BewaHue) TenekaHana "Haw ®ytbon", pasmelleHHOe Ha caunTte
MHGOPMAaLNOHHO-TENTEKOMMYHUKAUVMOHHON ceTn "WHTepHeT", KoTopoe, MO YTBEPXOEHUIO
3asBuUTENd, TpaHCNUpyeTcs B MUHPOPMaLMOHHO-TENTIEKOMMYHUKAUNOHHOW ceTu "HTepHeT" Ha
COOTBETCTBYHOLLEM canTe 6e3 paspelleHuns npaBoobnagartens.

N3 nonoxenun n.1 ct.1303 K P® cnegyet, 4TO WMHTENnekTyanbHble npaBa Ha
coobuwieHne B acup unm no kabenwo paguo- u Tenenepepadv (BellaHwe opraHu3auumn
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achmpHOoro un kKabenbHOro BellaHWsl), SABASKOTCA CMEXHbIMW C aBTOPCKMMW MNpaBaMu
(cMexXHbIMK NpaBamn).

B cuny noan. 3 n. 1 c1. 1304 K P® o6bektaMmm CMeXHbIX NpaB SABASTCA coobuieHns
nepegay opraHvsauuMm 3UPHOro unm KabenbHOro BellaHusi, B TOM 4uUcre nepegau,
CO3[aHHbIX CaMOK opraHu3aumen aupHoOro nnu kabenbHoro BellaHms NnMbo no ee 3akasy 3a
CYeT ee CpeaCcTB ApYron opraHn3aunen.

3aaBuTeNb UMEET NULEH3MIO Ha OCYLLIECTBIIEHME TENEBU3MOHHOIO BELLaHWS, SBNseTCA
opraHusaumen 9dupHOro U KabernbHOro BellaHus, UMeeT WUCKNIYUTENbHOe npaBo
coobueHma B achmp unu no kabento pagumo- n Tenenepepadv (3apupHoe n kKabenbHoe
BELLlaHue).

Cyoom ycTaHOBMEeHo, YTO Ha cauTe B ceTn "WHTepHeT" B OTCYTCTBME paspeLleHus
3a8BUTENA OCYLLECTBNAETCA TpaHCNauuMs TenekaHana, T.e. coobuweHue B acup unu no
kabento Tenenepenau.

CornacHo cT1.1312 K P® B uensax obecneyeHuss ucka no genam O HapyLleHUU
CMEXHbIX MpaB K OTBETYMKY WU K NMLY, B OTHOLUEHMM KOTOPOro MMEKTCA OO0CTaTOuYHble
OCHOBaHWSA nonaraTb, YTO OHO ABMSETCH HapyLIUTENeM CMEXHbIX Npas, a Takke K obbekTam
CMEXHbIX nMpaB, B OTHOLWEHMM KOTOPbIX NpeanonaraeTcd, 4YTO OHM  SABMSKTCA
KOHTpaaKTHbIMW, COOTBETCTBEHHO [MPUMEHSIOTCA Mepbl, MNpesyCMOTPEHHble CT. 1302
AaHHOro Kogekca.

B cootBetctBMM co cT. 1302 K PO cya Takke MOXET NPUHATbL Copa3MepHble 06bemy
N XapakTepy npaBOHapyLleHns obecnevntesibHble Mepbl, HanpaBfieHHble Ha npeceyeHue
HenpaBOMEpPHOro NCNoNb30BaHUSA npounsseneHnn B NHPOPMaLIMOHHO-
TENEeKOMMYHUKALUMOHHBIX CEeTAX, B 4aCTHOCTU Ha OrpaHuYeHMe AOCTyna K maTepuanam,
coAepXallMM HE3aKOHHO UCMOSb3yeMble NPOU3BEAEHNS.

Cya yooBneTBOpus ykasaHHOe 3asiBrieHue, Tak Kak 6binu npeacTtaBfieHbl AOKYMEHTHI,
nogTeepxgawwme @Gakt TpaHcnaumu  TenekaHana "Haw ®yTtbon" Ha cante B
WHPOPMALNOHHO-TENEKOMMYHUKAUNOHHON  ceTu  "WHTepHeT", a paBHO [OOKYMEHTHI,
noaTeepXaatoline UCKNIYUTENbHbIE MNpaBa 3adBUTENS Ha TeneBU3MOHHOE BellaHue
TenekaHana "Haw ®yt6on".

(Onpenenenne MockoBckoro ropogckoro cyaa ot 1 utoHs 2015 r. N 2n-80/2015)

MpaBa Ha My3blkarbHble NPOU3BEAEHUS] OO0 MPEeAbsBMEHMS MUCKa B Cyd MOryT ObiTb
3aluLLEeHbl NyTEM NPUHATUA NpeaBapuUTenbHbIX obecnednTenbHbIX Mep.

B cyo noctynuno 3asiBneHWe opraHusauuMmM O MPUHATAM  NpeaBapuUTesibHbIX
obecneuntenbHbIX Mep, HanpaeBfieHHbIX Ha obecneyeHve 3awuTbl aBTOPCKMX WU (1Unn)
CMEXHbIX MpaB Ha My3blkanbHOE nNpou3BeAeHNe, pasMeLLeHHOe, Mo YTBEPXKOEHUIO
3asBUTENs, Ha COOTBETCTBYHOLEM canTe B MH(POPMaLNOHHO-TENEKOMMYHUKALNOHHOW CEeTH
"MInTepHeT" 6e3 paspelueHuns npasoobnagarens.

Cypn npuwen Kk BbiBOAy 00 yOOBNEeTBOPEHUM 3as8BEHNS, TaK Kak npu ero nogade 6oinu
npeacTaBneHbl  OOKYMEHTbl, noATBepXpawwme dakT  UCMOfb30BaHMA  yKa3aHHOro
My3blKanibHOro npomusBedeHuss Ha cante B ceTu "VIHTepHeT", a paBHO [OOKYMEHThI,
OoTpakatoLLmne UCKMIYNTENbHbIE NpaBa 3asdBUTENSA Ha 3TO My3blKkanbHOE NPOU3BEAEHME.

(Onpepenenne Mockosckoro ropogckoro cyaa ot 19 masa 2015 r. N 21-57/2015)

B cooteetctBUM co ctatben 144.1 [TIK P® npegsaputenbHble obecnevntenbHble
Mepbl MOTyT ObITb NPUHATHI ANs ob6ecnedYeHns 3almTbl aBTOPCKMX U (MX) CMEXHbIX NpaB Ha
nuTepaTtypHble NPON3BeaAEHMS.

N3paTtenbctBo obpaTtunocb B cyd C 3adBfEHMEM O MNPUHATAM NpeaBapuTeNbHbIX
obecnevnTenbHbIX Mep, HanpasBfieHHbIX Ha obecneyeHve 3awuTbl aBTOPCKUX WU (Unwn)
CMEXHbIX MpaB Ha MNpOM3BEOEHUA NuTepaTypbl, KOTOpble, MO YTBEPXOEHUIO 3asBUTENS,
pasmelweHol B MHAPOPMALMOHHO-TENEKOMMYHUKAUMOHHON  ceTn  "WIHTepHeT"  Ha
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COOTBETCTBYHOLLEM canTe 6e3 paspelueHns npaBoobnagartens, ssnswLeroca obnagarenem
NCKIIOYNTENBHOM NULIEH3UW Ha AaHHble NPOU3BeaEHMS.

Mockonbky B cyn Obinn npeactaBneHbl LOKYMEHTbl, MOATBepxaawwme dakT
NCNOJSIb30BaHNA OaHHbIX NpouU3BeAeHUn nutepatypbl Ha cante B ceTu "UIHTepHeT", a Takxke
AOKYMEHTbI, OTpakalolime WUCKMYUTENbHbIE MpaBa M3gaTenbCTBa Ha 3TUM Npov3BeneHUs
nuTepatypbl, 3asBneHue OblfIo NPU3HAHO NPaBOMEPHbLIM U HanpaBfneHHbIM Ha LOCTUXEeHue
uenen n 3agad, onpeaeneHHblx nNpu NpuHATUN ®efepanbHoro 3akoHa oT 24 HoAbpa 2014 .
N 364-03, B CBS3M C YEM YOOBIIETBOPEHO.

(Onpenenenne Mockosckoro ropogckoro cyaa ot 29 masa 2015 r. N 21-79/2015)

BOI’IpOCbI 3alnTbl NpaB Ha pe3ynbTaTbl MHTenﬂeKTyaﬂbHOﬁ AeATerIbHOCTMH,
co3laHHbIe 3a cYeT OAKEeTHbIX cpencTs

56. MNpaBa Ha pe3ynbTaTbl MHTENNEKTyaNbHOW OeATeNIbHOCTU, CO3AaHHble 3a
cyeT OKOIKETHbIX cpeacTB, npuHagnexar Poccuuckon >Pepgepauun, ecnu 3TO
npeaycMoTpeHo rocyaapCcTBEHHbIM KOHTPaKTOM/AOroBOpoOM. B cnyyae
NPUHaANeXHOCTU MCKNUYUTENbLHOro npaea He  Poccumckon depepauunm
npaBoobnagaTtenb 06si3aH 3aKNK4YUTb C roc3akas4uMkoM OOroBop o0 6e3BO3Me34HOM
npefocTaBlieHMU MpaBa Ha UCNOJNIb30BaHME TaKoro pesynbTaTa MHTENSIeKTyanbHOM
DEeATeNbHOCTU NPU  MU3rOTOBNIEHUU MNOCTaBNAEeMbIX TOBapoOB JiMGO BbINONMHEHUMU
noapsAHbIX paboT Ans rocyaapCTBEHHbIX HYXA.

Opranunsaums obpatunacb B apbutpaHbll Cyg C UCKOM K OPYron opraHu3aumm o
3anpeTte ucnosnb3oBaTb nporpammy and 3BM mn B3bickaHun ybbiTkoB. K yyactuio B gene B
KayecTBe TPETbEero nvua, He 3asaBNALWEro CamMOCTOATENbHbIX TpeboBaHW, NPUBREYEH
®oHa coumanbHoro ctpaxoBaHus Poccuickon ®epgepauum (ganee - @CC POP).

[leno HeogHOKpaATHO paccMaTpuBanocb apbuTpakHbiMW cygamun. B BbIHECEHHBLIX MO
aeny cynebHbIX NOCTaHOBNEHUAX CyAbl COCNanncb Ha criegytoLlee.

MpaBoBOMY pErynuMpoBaHWO BbINOSTHEHUSA HAay4YHO-UCCrEeaoBaTENbCKUX, OMbITHO-
KOHCTPYKTOPCKMX M TexHonormyeckmx paboT nocesweHa rnasa 38 K P®. lNpu atom K
rocygapCTBEHHbIM UM MyHMUMNANbHbIM KOHTpPakTaM, B paMKax KOTOpPbIX Takume paboThbl
BbINOSTHAKTCA ANS rOCY4apPCTBEHHbIX M MyHULUMNANbHBIX HYXXA, MPUMMEHSAOTCA Takke npasuna
CT. 763 - 768 'K P® 0 nogpsaaHbix paboTax Ansi rocyaapCTBEHHbLIX U MyHULMNANbHbIX HYXA.

MpaBa McnonHUTENs M 3aKkasynka Ha pesynbTaTbl paboT, KOTOpPbIM NpeaocTaBnsAeTcs
npaBoBasd OXpaHa Kak pesynbTaTaM WHTENNeKTyanbHOW OEeATENbHOCTU, ONpeaensoTcs B
cooTBeTCTBUM C NpaBunamm pasgena VIl TK PO.

B cootBetctBUM Cc n.1 cT.1229 K PP rpaxgaHuH wnu ropuguyeckoe nuuo,
obnagarolme MCKNIOYMTENbHBIM NPaBOM Ha pe3ynbTaT WMHTENNEKTyanbHOW AesTENbHOCTU
UNnU Ha CpeacTBo MHAMBMAyanu3auuun (npaBoobriagaTtenb), BNpaBe WUCMONb30BaTb TaKoW
pesynbTaT UNn Takoe CpencTBO N0 CBOEMY YCMOTPEHMIO NOGLIM HE NPOTUBOPEYALLUM 3aKOHY
cnocobom. [lpaBoobGrnagatenb MOXET pacnopsKaTbCA MUCKMYUTENbHBIM MPaBOM  Ha
pe3ynbTaTr WHTENNEeKTyanbHOW AesATeNnbHOCTM WM Ha CPeAcTBO  MHAMBMAyanu3auuu
(cT. 1233), ecnn Kogekcom He npegyCMOTPEHO MHOE.

MpaBoobGnagatenb MOXeT MO CBOEMY YCMOTPEHWIO paspelwatb WM 3anpelatb
APYrMM nNuuam MCnosib3oBaHue pesynbTata UHTEeNNeKTyanbHOW OeATENbHOCTU UNu cpeacTea
nugnemnayanmsaumm. OTCyTCTBUE 3anpeTa He CYMTaeTCs paspeLueHmeM (cornacuem).

Odpyrme  nuMua He  MOryT  WCMONb30OBaTb  COOTBETCTBYKOLIME  pes3ynbrar
WHTENNeKTyanbHOM AOeATeNbHOCTU WM CPeacTBO  uMHAMBMAyanusauum 6e3  cornacus
npaBoobnagatens, 3a WCKMNIOYEHMEM CryvaeB, NPeayCMOTPEHHbIX Ha3BaHHbIM KOAEKCOM.
Mcnonb3oBaHne  pesynbrtata  MHTENNEeKTyanbHOW  OeATEenbHOCTM  uUnuM  cpeacTsa
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nHauemayanusaumm (B TOM 4ucrie UX KUcnonb3oBaHue cnocobamn, npeaycMOTpPEeHHbIMU
Kogekcom), ecnu Takoe Mcnosnib3oBaHWe ocyllecTsnsieTcsa 6e3 cornacus npasoobnagartens,
ABNSAETCA HE3aKOHHbIM M BrieYeT OTBETCTBEHHOCTb, YCTaHOBMEHHy Koaekcom, apyrumu
3aKoHaMW, 3a UCKMYEHNEM cry4aeB, Koraa UCnonb3oBaHWe pesyrnbTaTa UHTeNNeKkTyanbHom
AEATEeNbHOCTM UM CpeacTBa WMHAMBMAYyanM3aumm nuuamMum MHbIMU, Yem npasoobnagaTens,
6e3 ero cornacus gonyckaeTcsa AaHHbIM KOOEKCOM.

lMonoxeHns o0 NnpaBax rocyaapcTBa Ha pesynbTaTbl UHTENNEKTyanbHOW OeATENbHOCTH,
CO3[aHHble MO rocygapCTBEHHOMY WM MYHUUMNANbHOMY KOHTPAKTY, codepXaTcs Takke B
rnaBax 4etBepton 4actm K PO, nocBfWEHHbIX MpaBaM Ha pasnu4yHble pes3ynbTathl
WHTeNNeKTyanbHONn [OesATeNIbHOCTU: B CT. 1298 - npousBedeHuss Hayku, nutepaTypbl n
nuckycctea; B CT. 1373 - n3obpeTeHus, nonesHble MoAenu, NpOMbilSieHHble 06pasubl; B
CT. 1432 - cenekuMoHHble OOCTMKEHUS; B CT. 1464 - TONOMNOMMN MHTErpanbHbIX MUKPOCXEM; B
cT. 1471 - cekpeTbl NPON3BOACTBA (HOY-Xay); B rnase 77 - eAuHble TEXHOSOMUM.

Mo obwemMy npaBusly MUCKMOYUTENBbHOE MpPaBO Ha pe3ynbTaT WHTENNeKTyarbHOW
AEATENbHOCTW, CO3[4aHHbLIN MPU  BbINOMIHEHUN TFOCYQAPCTBEHHOTO WAW  MYHULMNANbHOMO
KOHTpaKkTa, NPUHAANEXUT WCMOMHUTEND, €CNU rocyAapCTBEHHbIM UMW MyHULMNANbHbLIM
KOHTPaKTOM He npefyCMOTPEHO, 4YTO 3TO npaBo npuHagnexut Poccuickon denepaumu,
cybbekTy Poccuinckon degepaumm nnm myHuuunanbHoMy obpa3oBaHuio, OT MMEHU KOTOPbIX
BbICTYNaeT rocy4apCTBEHHbIN MU MyHULMNASbHbIN 3aKa34yunk, MMG0 COBMECTHO UCMONMHUTENIO
N cOOTBETCTBYHOLWEMY NYBNMYHOMY 06pa3oBaHuio.

Cynowm ycTtaHoBreHo, 4to B gorosope 1998 roga ncreu n ®CC PP cornacosanu, 4To
aBTopckMe npaBa Ha cos3gaBaemble ansa ®CC Poccum noacuctembl EMAC "Couctpax”
npuHagnexaT UCMONMHUTEN, a NOPAAOK NONb30BaHUSA NUMYLLLECTBEHHBIMU NPaBaMmn NOANEXNT
AOMNOMNHUTENBHOMY COrflacoBaHM0 CTOpOHamMu Jorosopa. [Mpy 3TOM BOMPOChI aBTOPCKOro
COMpPOBOXAEHMS, aganTaumMm, MOAEpHM3auMM U BHeapeHusi paspaboTaHHbIX NPOrpamMMHbIX
NpoAyKTOB K NpeaMeTy AaHHOro A0roBopa He ObIfin OTHECEHDI.

BnocnegctBum B rocydapCTBEHHOM  KOHTpaKTe Ha  BbIMOfHEHWe paboT no
moaepHusaumm wn  passutuio EMMMC  "Couctpax" 2005roga yCTaHOBMEHO, 4TO
nmywiecteeHHble npaesa Ha EWNC "Couctpax" npuHagnexat ®CC PO, nmyuwiectBeHHble
npaBa Ha WHCTPYMEHTarnbHble CpeacTtBa U TEeXHONOrMyeckne KOMMOHEHTbl, Ha OCHOBE
KoTopbix co3gaHa nporpamma EMNC "Couctpax”, npuHagnexxaTt UCMNONHUTENIO.

Takke mexagy PCC P (3aka3umkoM) 1 3TUM UCMNONHUTENEM 3aKNio4anucb OTAeNbHbIE
AO0roBOpbI, MO YCMOBUAM KOTOPbIX BCE MMYLLECTBEHHblE MpaBa Ha CO34aHHble O0bLEKThI
WMHTENNeKTyanbHOM COBCTBEHHOCTM MPU UX UCMOSTHEHUN NepeaarnTca 3akasunky - ®CC PO un
MOryT ObITb MCMNOSMb30BaHbl TOMbKO C €ro MUCbMEHHOro paspelleHus. VIHbIX NONoXeHun o
COCTaBe MMYLLECTBEHHbIX NpaB pa3paboTyumka - UCMOMHUTENS FOCKOHTPaKkTa Ha pesynbTaTbl
paboT, BbINOMNHAEMbIX UM C cuctemon nporpamm EWMUC "Couctpax", goroBopbl He
cogepxanu.

B cootBetctBUM co cT. 12 3akoHa Poccuiickon depepauum ot 23 ceHTabpsa 1993 r.
N 3523-1 "O npaBoBoW oxpaHe NporpaMm Ansi SNEKTPOHHbIX BbIMUCAUTENBbHbLIX MallnH 1 6a3
AaHHbIX" (nanee - 3akoH P® ot 23 ceHTsbps 1993 r. N 3523-1), gencrsoBaBLLEro B Nepmnog
co3gaHua EMNC "CoucTtpax”, ucknioumtensHoe npaeso Ha nporpammy ana 3BM, co3gaHHyto
npyv BbINOMHEHMM pPaboT MO rocyaapCTBEHHOMY KOHTPaKTy, NPUHAONEXWUT WCNONHUTENO
(noapsiAYuKy), ecnu rocyaapCTBEHHbIM KOHTPAKTOM He YCTaHOBMEHO, 4YTO 3TO MpaBo
npuHagnexuTt Poccunckon degepaumm, OT UMEHM KOTOPOW BbLICTYMAET roCyAapCTBEHHbIN
3aKka3umk. Takke Hopmamu 1.3 cT.12 3akoHa P® ot 23 ceHTtabpa 1993 r. N 3523-I
yCTaHaBNMBanocCb, YTO B Cry4vae, ecrv WUCKNIYUTENbHOEe NpaBo Ha nporpammy ans 3BM
npuHagnexut B COOTBETCTBMM C .2 3TOW cTaTbM He Poccuinckon degepauumm,
npasoobnagaten 0065s3aH 3akNOYUMTb C  3akKa3dnkom AdoroBop O 6e3Bo3me3gHOM
npegocTaBneHMM MnpaBa Ha Wucnonb3oBaHve nporpaMmmbl and OBM npu umsrotoBneHuu
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nocTaBnAembIX TOBapoB NGO BbIMNOMHEHUM NOAPALHBLIX PAabOT ANA rocyaapCTBEHHbIX HYXA.
AHarnormyHble HOpMbI HawnM ceBoe 3akpenneHue B cT. 1298 K P®. CornacHo n. 6 c1. 1298
K P® npasBuna aTton ctaTtbu TakkKe MPUMEHSAIOTCA K nporpammam ana 3BM, cosgaHue
KOTOpbIX He 6blNo NpeayCMOTPEHO rOCYAapCTBEHHbIM KOHTPAKTOM NS roCy4apCTBEHHbIX
HY>XA, HO KOTopble Bblnn Co3aaHbl NPY BbINOSIHEHUM TAaKOro KOHTpakTa.

Kak yctaHoBun cya, na 6yksanbHOro TonkosaHusa gorosopa 1998 roga He crnefyeT, 4to
AN ero UCNonHeHns ucnonHutenem (uctuom) Gbina npegoctaeneHa nporpamma anga 9BM
nmbo no pesyrnbTatam ero BbINOSMIHEHNS BO3HUK OOBLEKT MHTENNEeKTyanbHoW AeATeNbHOCTH -
nporpamma gns  OBM, wucknouuTenbHble npaBa Ha KoOTopyw Obinv  nepegaHbl B
YyCTaHOBMEHHOM JOrOBOPOM WM 3aKOHOM MOpSAKe UCNOSTHUTEMIO KOHTPaKTa.

OueHuB npencraBneHHble goKasaTenbCTBa, Cyd MNpulien K BbiIBOAY O TOM, YTO He
AokasaH akT npnobpeTeHus uUcnonHuTenem npae Ha nporpammy ana 3BM B pesynbtaTte
NCMOMHEHNS yKa3aHHOro Bbille JOrosopa.

Mpn aTom cyabl Nnpuwnun K BeiBogy, 4to nporpammbl EMAC "CoucTtpax" cosgaBanuch
3a cyeT cpeacTB OogKkeTa Ha OCHOBaAHUM rOCYAapCTBEHHOIO 3akasa U B CUIy OenCTBYHOLLEro
Ha TOT nepuon 3akoHoAaTeNnbCTBa NpaBa Ha HUX NpuHaanexann Poccunckon depepaumm, ot
MMEHN KOTOPOW BbICTYrNan rocy4apCTBEHHbIV 3aKa3yuK.

(Onpenenenne CynebHown konnermm no aKoHoOMU4Yeckum crnopam BepxosHoro Cyga
Poccunckon ®egepaumm ot 19 Hosbps 2014 r. N 305-3C14-3982)

57. B cnyyae npuHagnexHoctu Poccuinckon ®Penepauumm B nuue rocsakasumka B
CUIy 3aKN4YeHHOro KOHTpakTa UMYLLEeCTBEHHbIX NMpaB Ha eAUHYI UHTEerpMpoBaHHYH
MH(OPMALMOHHYIO cuUCTeMy (rocyaapCTBEHHYHO  MH(pOPMALMOHHYHO  CUCTEMY)
rocynapcTtBo SIBNsieTCA npaBoobnagatenieM Kak BCeM CUCTeMbl B LESIOM, Tak U ee
yacTem.

Opranunsaums obpatunacb B apbutpaHbld Cyd C MCKOM K OPYron opraHuvsauum o
3anpeTte ucnosnb3oBaTb nporpammy and 3BM mn B3bickaHun ybbiTkoB. K yyacTuio B gene B
KayecTBe TpeTbero nvua, He 3aaBnsWero CamoCToATeNbHbIX TpeboBaHUW, npuBneveH
®oHa coumanbHoro ctpaxosaHus Poccuiickon ®epgepauum (ganee - @CC PO).

Kak ycrtaHoBneHo cygom, wmexgy O®CC PO un  OTBETYMKOM  3aKMHOYEHbI
rocygapcTBeHHble KOHTpakTbl Ha BbinonHeHue B 2012 n 2013 rogax paboT no TeXHUYECKOMn
noaaepXXke u CepBUCHOMY OOCINYXMBaHUIO MH(OPMALMOHHBIX cucteM n pecypcos ®CC PO,
npuknagHbix pyHKumMoHanbHbIx nogeuctem EMNC "Couctpax”.

Mo yTBepxaeHuto uctua, B coctaBe EMNC "Couctpax" ncnonbdyetca nporpamma ans
OBM, npaBoobnagatenem KOTopon OH aBndeTcs. 10 MHEeHUO UcTua, OTBETYMKM, BbIMOMHASA
paboTbl no rockoHTpakty ans PCC PP no TexHuyeckonm noadepXkke, CEpPBUCHOMY
COMPOBOXAEHMIO U Pa3BUTUIO NpUKNagHbiX yHKUMOHanNbHbIX nogcuctem EMNC "Couctpax”
M OCywecTBNas MoguMdukauui OaHHOM CUCTeMbl, He3akoHHO 6e3 paspelueHus
npasoobnagaTens MCnosib3oBanu CnopHy nporpammy ans OBM. [MonyyeHne oTBETYMKOM
AO0X0O0B OT BbINOMIHEHNA paboT MO rocyaapCTBEHHOMY KOHTpakTty ¢ ®CC P® nocnyxuno
OCHOBaHMeM ansa obpalieHns B ¢y C yka3daHHbIM UCKOM.

PeweHnem cyna, octaBneHHbIM 6€3 N3MeHeHNs cyaoM anensiaiuMoHHON MHCTaHUUN, B
yOoBreTBopeHun ucka 6bino otkasaHo. Cya no MHTENNeKTyalnbHbIM npaBaMm, OTKasblBasd B
yAOBMNETBOPEHUN KaCCaLMOHHbIX Xanob 1 oCcTaBnssi COCTOSBLUMECH NO AeNly NOCTaHOBNEHNS
B cure, ykasan criegytoLiee.

CornacHo noan. 2 n. 1 ct. 1225, n. 1 ct. 1259 'K P® nporpammbl ansa 3BM oTHocaTcs
K pesynbTaTaM WHTENNeKkTyanbHOW AeATerbHOCTU, KOTOPbIM MNpedocTaBnseTca npaBoBas
oXpaHa Kak nuTtepaTypHbiM npoussegeHnam. B cuny n. 4 cr. 1259 [TK P® ang
BO3HVMKHOBEHWS, OCYLLECTBMEHUA U 3aluTbl aBTOPCKMX NpaB He TpebyeTca perncrpauums
npouvsBedeHMs unu cobniogeHne Kakux-nmbo umHbIX opmanbHocTen. B OTHOWeHMK
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nporpamm ans 9BM un 6a3 gaHHbIX BO3MOXHa perncrpauusi, Kotopas OCyLeCcTBRAseTCs No
XenaHuo npaBoobriagaTtens B COOTBETCTBUM € npaBunamm ct. 1262 K PO.

B cootBetctBUM co cT1.1270 [K P® aBtopy npousBedeHUs WM UMHOMY
npaBoobnagaTento NPUHaANEXUT UCKNIYUTENBbHOE MNpPaBO MUCMNOSb3oBaTb NPOM3BEAEHNE B
cooTBeTCTBUM €O CT. 1229 K P® B ntobon copme n nobbiM HE NPOTUBOPEYALLMM 3aKOHY
Ccnocobom (MCKNYUTENBbHOE NpPaBO Ha Mpov3BedeHne), B TOM 4ucne cnocobamu,
YKa3aHHbiIMM B .2 9ToM cTatbu. [lpaBoobnagatenb MOXET  pacnopsikaTbCs
NCKMOYMUTENBHBIM NPaBOM Ha NPOU3BEAEHME.

Bmecte ¢ Tem Hopmbl n.3 cr1.1270 K P® ycraHaBnmBalT, 4TO MpakTuyeckoe
NPUMEHEHNE MOSIOXEHWUIA, COCTaBMSAOWNX COAEpXaHMe TMpPOU3BEAEHUSA, B TOM 4ucne
MONOXEHUN, NPeaCcTaBnALWNX COBON TeXHUYeckoe, SKOHOMUYECKOE, OPraHN3aLNoHHOE UMK
WMHOE pEeLLEHME, He ABMSIETCA UCMONb30BaHMEM MPOU3BEAEHUSA NPUMEHUTENBHO K Npasunam
rmaebl 70 TK P®, 3a uCKNOYEeHMEM WCNonb3oBaHUs, npegycMmoTpeHHoro nogn. 10 n. 2
Ha3BaHHOW cTaTbu.

Hapsagy ¢ atum npasuna nogn. 5 n. 2 ct. 1270 'K P® He NpyMEHSI0TCA B OTHOLLEHUM
nporpammbl  ans OBM, 3a uCKnYeHMeM cnyyasi, Korga Takasi nporpamma siBnsieTcd
OCHOBHbIM 0OBHEKTOM MpokKaTa.

Ha ocHoBaHuMu unsnoxeHHoro mcrteu B cuny 4.1 ct. 65 AMNK P® o06s3aH gokasatb
HanMyme MUCKNIYUTENbHBLIX NpaB Ha nporpammy ansa OBM, ucnonb3oBaHue OTBETYUKOM
npousseneHnss cnocobamn, ykasaHHbiIMM B n.2 cT.1270 TK P®, a Takke pasmep
NPUYNHEHHBIX YOLITKOB B BUAE YNYLLEHHOMW BbIro4bl U NPUYNHHO-CEACTBEHHYIO CBA3b MexXay
AENCTBMSIMM  OTBETYMKA M NPUYUHEHHBbIMM YObITKAMW, @ OTBETYMK - OOCTOATENbLCTBA
3aKOHHOCTW CBOMX OENCTBUN NO UCMONb30BaHMIO NPOU3BeaEHMS.

B obocHoBaHMe uncka uCTel ccbinanca Ha TOo, YTO siBNsieTcs npaBoobnagartenem
nporpammbl anss OBM cornacHo cBuaeTenbCTBY O e€e rocydapCTBEHHOW perucTpauui B
PocnateHte ot 2004 r., n dakT npuobpeTeHnss ee y ApYyrom opraHvM3auum Ha OCHOBaHUMU
goroBopa 06 oOT4yyXaeHun ucknuuTenbHoro npasa ot 2008 r. (3apernctpypoBaH B
PocnateHte Tonbko B 2011 r.), KOTOpasi, B CBOK o4vepenb, nNpuobpena npaBa Ha AaHHbIN
00BEKT MHTENMEKTyanbHON COBCTBEHHOCTU B pe3yribTaTe UCMOMHEHNS 0 NPUHATLIX Ha cebs
obsizatenbcTB no cornaweHmto ot 1997 r. o coTpyaHuyecTBe, 3akntoyeHHomy ¢ ®CC PO,
npegMeToM KOTOPOro 4BMSANOCb COBMECTHOE YyyacTue UM B3auMOOEeWCTBME CTOPOH B
pa3paboTke LeneBoro NporpaMMHoOro, MHPOPMAaLMOHHOIO U MaTeMaTn4ecKkoro obecneyeHus
ansa EMNC "Couctpax”, a Takke no gorosopy oT 1998 r., 3akntoyeHHomy ¢ PCC PP B cBa3u ¢
nognucaHnemM ykasaHHOro CorfalleHus.

OTkasbiBas B Ucke, cyabl obpaliany BHMMaHUe Ha criegytowme obcToaTenbCcTaa:

- cnopHas nporpamma gns 3BM 6bina cosgaHa no 3agaHnio ®CC PO B pamkax
pa3paboTkM LeneBoro NporpaMmMHOro, MHOOPMaLMOHHOIO N MaTeMaTUYeCKoro obecnevyeHns
ansa EMNC "CoucTtpax" no gorosopy 1998 r.;

- Npn 9TOM HasBaHue nporpammbl gns OBM, nog kKoTtopbiM oOHa Obina
3apeructpupoBaHa wuctuom B PocnateHTe B 2004 rogy, He ynomMuHanocb B 3agaHusX,
A0oroBopax u KOHTpakTax Ha paspaboTtky EMUNC "CoucTtpax”, a Takke B OTYETHbIX MaTepuanax
N UCXOOHbIX TEKCTaX, NpeacTaBneHHbIX cyay;

- BMecTe ¢ TeM nmenocb nucbmo ot 2010 r., cornacHo KOTOPOMY UCTeL, Npu3Han gakT
nepegaun ®CC PO Bcex MMyLLECTBEHHLIX NPaB Ha NporpaMMHoe obecnedeHune, Bxogsuiee B
cocTtaB nporpammbl EMC "CoucTtpax”;

- ucrteu, cuutas cebs npaBoobnagarenem nporpammbl ona OBM, He npeacrtaBun
NCXoQHOro Mmatepwmarna, KoTopbl Obin NnepedaH eMy B Ka4eCTBE 3K3eMnnsipa NnporpaMmmbl Ans
OBM o1 npexHero npaBoobnagatens B BuMAE WMCNOSHAEMOMW NporpaMMbl Ha KakoM-nvbo
HocuTene nMbo NUCTMHra nNporpaMmbl, Kak He Obifo NpeacTaBreHo M AokasaTenbCTB TOro,
4yTO TakMe wmaTepuanbl nepefaBanucb uctyy. Cama nporpamma nubo ee pecdpepar
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oTcyTcTBYOT M B PocnateHTte, rae B 2004 r. peructpupoBanacb AaHHas nporpamma ansg
OBM, a B 2011r. peructpupoBanacb cAefnka B OTHOWEHMM [aHHoro obbekTa
NHTENNEeKTyanbHOM COBCTBEHHOCTH.

MHbIX gokasaTenbCTB dhakTa co3gaHusi cnopHon nporpammel gns 3BM no 3akasy ¢CC
P® 1 nepegaym ncknoumMTENbHbBIX NPaB Ha 3Ty NporpaMmy UCTLY B CyA HE NpeaCcTaBfeHo.

Cya kaccauMOHHOW MHCTaHLMKM B CBOEM NOCTAHOBEHUN yKa3sars, YTO MMYLLECTBEHHbIE
npaBa Ha EWNC "Couctpax" npuHagnexat ®CC PO, a wumyllecTBeHHble NpaBa Ha
WHCTPYMEHTarnbHbIE CPeACTBa M TEXHONOIMYECKNE KOMMOHEHTbI, HA OCHOBE KOTOPbIX CO3aHa
nporpamma ENMNC "Couctpax”, npuHagnexart nctuy. lpm aTom NnoHATUSA "MHCTPYMEHTarnbHble
cpeacTtea" n "TexHonornyeckme KOMMOHeHThb!" B yKa3aHHbIX Bbille 40roBopax M KOHTpakTax Ha
paspabotky EWMNC "Couctpax" He cogepxanucb M CTOPOHaMW AOMNOSHUTENIbHO He
onpeaenexs.l.

Mo pesynbTaTtam npoBefeHHOM MO Aeny cyaebHom akcnepTusbl ObIT caenaH BbiBO4 O
TOM, YTO nNporpamma ansa ABM ncnonb3yetcsa B cocTaBe NpeacTaBfEHHbIX HA UccnegoBaHmne
akcnepTy Bepcun nporpammbl EMNC "Couctpax" ¢ He3HauuTenbHbIMU U3MeHeHnamu. [pu
3TOM [aHHas nporpamma gns 3BM He sBnsieTca cpenctBoM pas3paboTkm, HO COOepXuT
Habop KOMMOHEHTOB, HA OCHOBE KOTOPOro 6binn co3gaHbl NporpamMMbl, BXOASALLME B COCTaB
npencraBneHHbIX Ha nccnegosaHne sepcun EMAC "Couctpax”. [lokasaTenbCTB TOro, 4YTO 3Ta
nporpamma ana 3BM saBnsieTca WHCTPYMEHTanbHbIM  CPeACTBOM  (TEXHONOrMYECKUM
KomnoHeHToMm) nporpamm EMUNC "Couctpax”, cyay He npeacTaBneHo.

[loBoabl, OCHOBaHHble Ha NPOTMBOMNOCTABMEHUN TepMuHa "nporpamma ansa IBM",
obo3HavaLwero To, YTo SABNsAeTcss OOBLEKTOM MNpPaBOBOWM OXpaHbl, U TepMuHa "cuctema",
o603Ha4aloLero 1o, YTo He SABMSIETCS TakoBbiM, MO MHeHuto Cyga no MHTennekTyanbHbIM
npaBam, HOCAT dhopmanbHbI Xapaktep. To obctosTenbcTtBo, 4To B HasBaHun "ENNC
"CoucTtpax" wucnonb3yeTcs crnoBo "cuctema", He WUCKM4YaeT, YTO yKa3aHHas cucTema
SBMSIETCA NpOrpaMmon (KOMMNIIEKCOM NporpamMm).

Ha oCcHOBaHMM M3MNOXEHHOro M NpPU OTCYTCTBUM Kakux-nmbo maeHTUMUMpyoLWwmx
NPU3HAKOB TaKMX MHCTPYMEHTANbHbIX CPEACTB U TEXHONOMMYECKMX KOMMOHEHTOB B A0OroBopax
N KOHTpAKTax, a Takke Npu OTCYTCTBMM OAHHbIX NOHATUIA B 3aKOHOAATENbCTBE, CyA NpuLen K
BbIBOAY O HEBO3MOXHOCTM OMpeaenuTb OeNCTBUTENbHbIN OObEM WUMYLLECTBEHHLIX MNpaB,
KOTOpbIN Obln OCTaBneH 3a pa3paboTyMKOM - UCMOMHUTESNIEM FOCKOHTPAKTa, a KOTOpbI - 3a
rocsakasumkom - PCC Poccun.

CcbIfikM UcTUa Ha TO, YTO CBMAOETENbCTBO O rOCY4apCTBEHHOW pernctpauuu npasa
uctua Ha nporpammy ans 3BM saBnsieTcs €OMHCTBEHHBIM 3aKOHHLIM [OKa3aTeNlbCTBOM
NPUHAANEXHOCTM UCKINIYUTENBHOINO NpaBa WUCTUY, cyaamMu He Oblnv NPUHATLI, NOCKONbKY B
cuny n. 1 ct. 1262 'K P® pernctpauusa npasa Ha nporpammy ansa 3BM unu Ha 6a3y gaHHbIX
HOCUT 3asiBUTENbHLIN xapaktep. Npn aTOM cBefeHusi, BHeCceHHble B PeecTp nporpamm gns
OBM wvnun B Peectp 6a3 gaHHbIX, CUMTAIOTCA AOCTOBEPHbLIMU, MOCKOSIbKY HE AOKa3aHO MHOE.
OTBETCTBEHHOCTb 3a JOCTOBEPHOCTb MPEeaOCTaBMEHHbIX A9 rOCYAapCTBEHHOW perncTpaumm
cBefeHun HeceT 3aaBuTenb. Ha 3ToM ke 0CHoBaHMM Gbinm OTKNOHEHbl XoAaTtancTea uctua o
npuobuieHn K MaTepuanam fena CBUAOETENbCTB O T[OCYAAapCTBEHHOW perncrpauun
NCKMIOYMTENBHOrO Npaea uctua Ha nporpammbel 9BM - nogcmnctembl EMAC "Couctpax”, yactb
M3 KOTOpbIX K TOMY e [daTupoBaHa nMocre BbIHECEHWUSI CyAOM MNEepBOM WHCTaHLUK
oGXxxanyemoro no geny peLueHus.

Cyoom yctaHoBneHo, yto EMWC "Couctpax" cosgaBanacb no rocyaapcTtBeHHbIM
KOHTpakTaMm, rae roc3akasunmkom BbicTynan PCC Poccun, aBnsdetcsa deageparnbHON
rocygapcTBeHHOM MH(MOPMALMOHHOMW CUCTEMOW, BCe ee MNOACUCTEMbl BHECEHbl B peecTp
denepanbHOro MMmyllectTsa M peectp degepanbHbiX rocyaapCTBEHHbIX MHGOPMaLUMOHHbIX
CUCTEM.
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Takum obpasom, ®CC PO BnpaBe peanu3oBbiBaTb MNpuHagnexawme Poccuiickon
depgepaumm nmyulectTeeHHble npasa Ha Bcto cuctemy EMAC "Couctpax" n ee noacmcremsl
nobbIM He 3anpeLLEeHHbIM 3aKOHOM CocoboM.

C y4yeTOM U3NOXEHHOrO BbIBOA Cya0B O TOM, 4YTO Poccurickas ®egepaunsa B nuue ®CC
P® saensetca npasBoobnagatenem kak EMAC "CoucTpax", Tak un OTAENbHbIX €e 4acTen,
npu3HaH 060CHOBaHHbIM.

(MocTaHoeneHve Cyaa no uHTennekTyaneHbIM npasam ot 13 aerycta 2014 r. no geny
N A40-81328/2011)

58. lMpaBomouue Ha wmogudcdumkaumwo nporpamm ana IOBM, co3pgaHHbIX Mo
rocyaapcTBEHHOMY KOHTpPaKTy, coAepXalemy ycrioBue O MNpPUHAANEeXHOCTU
UCKIIOYMTENbHbIX NPaB Ha NnonyyvyeHHble pe3ynbTaTtbl Poccunckon depepauun B nuue
rocsaka3uiuka, oxBaTbiBaeTCA UCKNOUYUTENbHbLIM NpaBoM Poccunckon denepaumum Kak
npaBooGnagarens.

pynna aBTOpOB - pa3paboTynmKkoB nporpammMmHoro obecnedyeHus obpaTtunack B cyq C
nckom kK ®CC PO o0 3anpeTte BHOCUTb M3MEHEHMSI BO BCE NPOrpaMmmbl, BXO4SLWME B COCTaB
EMNC "Couctpax”, go nonyvyeHmns ®CC PO cornacusi aBTOpoB NporpaMmm Ha BHECEHME TaKuUX
N3MEHEeHUN, B3bICKAHUN KOMMNEHcauun MoparnbHOro Bpeaa, onybnmkoBaHUM pelueHus cyga o
AO0NYLEHHbIX HApYLUEeHUAX aBTOPCKNX U CMEXHbIX npas paspabotynkos EMUNC "Couctpax”.

B o6ocHoBaHuMe cBoux TpeboBaHM UCTLbI YKa3anu, YTo OHM paboTanun B opraHnsauum
B AOJDKHOCTAX MPOrpamMMmUCTOB M B UX 00A3aHHOCTM Bxoguna paspaboTka nporpaMmmHOro
obecneyeHna B tom uucne ana ®CC PP, B kotopom ¢ 2000 r. akcnnyaTtupyetca ENUNC
"CoucTtpax", aBTopamu n paspabotymkammn oTaenbHbIX NOACUCTEM KOTOPOW OHU SBIISKOTCA.

OTkasbiBas B YyOOBMNETBOPEHMM 3asiBfieHHbIX TpeboBaHwi, cyabl NepBon U
anennaunoHHOM MHCTaHLMI yKasanu Ha criegyroulee.

EMNC "Couctpax" kak hegepanbHas rocygapCTBeHHas MHOPMaLMOHHAA cucTema u
BCE ee noacuctembl BHeceHbl B peecTp PocumyuwectBa u peectp deaeparnbHbIX
rocyapCTBEHHbIX MHAOPMALMOHHbLIX CUCTEM, KOTOPbIN BegeTcs PockomHagsopom Poccun.

[MockorbKy NPaBOOTHOLEHNSA B AAHHOM cryyae BO3HUKNKM Ao 1 aHeapsa 2008 r., cyaom
npy paspeweHnn [OaHHOro crnopa ObinnM  NpUMEHEeHbl HOPMbl  3aKOHOAATENbCTBA,
AencTBoBaBLIEro Ao BBeaeHud B gencremne yetsepton vyactm K P®, koTopble BMecte ¢ TemMm
aHarnornyHbl 4eNCTBYOLEMY HbIHE 3aKOHOAATENbHOMY PEryniMpoBaHuIO.

B cooTtBeTcTBUM C . 2 CT. 2 3akoHa P® ot 23 ceHTs6pa 1992 r. N 3523-1 "O npasoBom
oXpaHe nporpamMMm AN 9MNEeKTPOHHbIX BblMUCAUTENbHLIX MawuH M 6a3 AaHHbIX" (ganee -
3akoH N 3523-1) nporpammbl ana 3BM 1 6a3bl JaHHbLIX OTHOCATCA K 00bekTaM aBTOPCKOro
npasa, KOTOpPbIM MNpefocTaBnAeTcs npaBoBad OxXpaHa Kak Npou3BedeHUsM nuTepaTypbl U
cbopHUKaM COOTBETCTBEHHO B cuny 3akoHa o6 aBTopckom npase. Mcxoas m3 cT. 4 3akoHa
P® N 3523-1 aBTOpckoe NpaBO Ha yKasaHHble 0ObEKTbI BO3HMKAET B CUIy MX co3gaHus. [ns
NPU3HaAHMA W OCYLLECTBIIEHUS aBTOPCKOrO npaBa He TpebyeTca AenoHUpoBaHUS,
perncTpauumn nnm cobniogeHnsa nHbix opmanbHOCTEN.

CornacHo ct1. 15 3akoHa P® "O6 aBTOpCKOM MpaBe U CMEXHbIX npasax" aBToOpy B
OTHOLLEHUM ero npousBedeHus NpuHaanexaT NUYHble HeMMYLLEeCTBEHHble MnpaBa, BKOYas
npaBo aBTOPCTBA, NPaBO Ha MMS, NpaBo Ha ObHapogoBaHMe, NPaBO Ha 3aWMTy penyTauun
aBTOpa.

B cuny ct. 12 3akoHa P® N 3523-1 uckntountensHoe npaso Ha nporpammy ans 9BM
unn 6a3y AaHHbIX, CO34aHHble PabOTHUKOM (aBTOPOM) B CBSI3M C BbINOSIHEHMEM TPYOOBbIX
obdA3aHHOCTEM WNM NO 3adaHuo paboTogartens, npuvHagneXxut paboTogaTtento, ecnm
AOroBOpPOM Mexay HUMU He npegycMoTpeHo MHoe. CornacHo cT. 10 Ha3BaHHOro 3akoHa
aBTOpy W1 MHOMY NpasoobriagaTento NPUHAANEXUT UCKNIOYUTENbHOE NMPaBo OCYLLECTBNATb
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n (MnNun) paspellatb OCywWecTBreHNne B TOM Yucre AeNcTBuMrA No Moaudukaumm nporpaMmmbl
ans OBM unu 6a3bl JaHHbIX.

B cBA3M ¢ aTMM npu paspeLleHnn CropoB O 3allmTe aBTOPCKOro rnpaBa UM CMEXHbIX
npaB OTBeTYMK 064A3aH [okas3aTb BbINOfIHEHWE MM TpebOoBaHUM yKa3aHHOro 3akoHa npu
ncnonb3oBaHMM npousBeaeHnn u  (UnuM) OBGBEKTOB CMEXHbIX MpaB, a wucrey, - akT
NPUHaANEXHOCTM eMy aBTOPCKOro npasa u (Unm) CMeXHbIX NpaB uUv npasa Ha ux 3aluTy.

Kak yctaHoBneHo cygom, ueneBoe nporpaMmmHoe, MHGPOPMAaLMOHHOEe obecneyeHune
ana EMUC "Couctpax" paspabatbiBanocb no 3akasdy ®CC PP opraHusaumen, ¢ KOTopom
3aKknYanucb OO0roBOpbl Ha BbINOSIHEHME Hay4YHO-UCCreaoBaTenbCKMX paboT, a Takke
rocyapCTBeHHble KOHTPaKTbl Ha BbINOsIHEHWe paboT no moaepHusaumm n passutmio EMNC
"CoucTtpax”, KoTopbiMM MpedycMaTpuBarnocb, YTO MpaBa aBTOPCTBA Ha MNOJSlyYeHHble
pesynbTaTbl NPUHaAeXaT UCMOMHUTENIO, a UCKITYUTENbHbIE (MMYLLECTBEHHbIe) npaBa Ha
noslydyeHHble pes3yrnbTaTbl NPUHaANexart 3akas3yuky U nbdoe nx Ucnonb3oBaHME BO3MOXHO
TONbKO C NMCbMEHHOro paspeLueHns ®CC PO.

[oBoabl UCTLUOB O TOM, YTO UX aBTOPCTBO Ha nporpammbl Ans IBM nogreepxaaeTcs
cBMAeTenbCcTBaMu O rocyfapCTBEHHON perncTpauun nporpamm ana 3BM, He 6binv NpUHATHI
BO BHMMaHWe, NOCKOSbKY B cuny cT. 1262 K P® Takas permctpaumsa HOCUT 3adBUTENbHbIN
xapakTtep. [1pn aTOM cBeaeHusi, BHeCEHHble B PeecTp nporpamm ana 9BM mnnu B Peectp 6a3
AaHHbIX, CYUTAKOTCA AOCTOBEPHbLIMU, MOCKOSIbKY HE [AOKa3aHO WHOe, a OTBETCTBEHHOCTb 3a
AOCTOBEPHOCTb MpPeAoCTaBneHHbIX AS19 rocyaapCTBEHHOW perncrpauumn CBedeHun Hecet
3assutenb (n. 6 cr. 1262 K P®). Kpome Toro, npeacraBneHHble UcTuamMuM cBuaeTenscTea
Obinn BbligaHbl B 2014 rogy, nocrne BHECEHUA CBeaeHun o dpeaepanbHOn rocyaapCTBEHHOM
nHopmaunoHHon cucteme "CoucTtpax" B peecTp eaepanbHbIX rocygapCTBEHHbIX
MH(POPMALNOHHBIX CUCTEM.

B cuny npuBedeHHbIX Bbile HOPM 3akoHa Moaudukauus nporpamm ana OBM
OTHOCUTCS K UCKMYMTENbHbIM npaBam Poccunckon depepaunm B nuue ®CC PO Ha aTu
00BbeKTbl MHTeNneKTyanbHoM COBCTBEHHOCTUM W He HapywaeT HeUMYLLECTBEHHbIX Mpas
aBTopoB. C 2006 roga paboTbl N0 TEXHUYECKON NOoAOEpKKE, CEPBUCHOMY OBCNY>XMBaHUIO U
passutuio EMMC "Couctpax" Ha OCHOBaHWWM rocydapCTBEHHbIX KOHTpaktoB ¢ ®CC P
OCYLLECTBNANUCH PasnnUYHbIMU OpraHM3aLmsIMu.

(PeweHuna MewaHckoro panoHHoro cyga r. Mocksbl ot 11 asrycta 2014 r. n ot 20
asrycta 2014 r., oCTaBfeHHble B cune anennauuoHHbiMKM onpegeneHnamm MOCKOBCKOro
ropogckoro cyaa ot 10 gekabps 2014 r. n ot 4 mapta 2015 7r.)

59. 3akniuyeHue rocyfapCTBEHHOro KOHTpaKTa Ha BbINOJIHEHME paboT no
TEXHUYECKOW nopAdepXKke U CEepBUCHOMY OOCNyXMBaHMIO rocyAapCTBEHHOW
MH(OPMALMOHHOM CUCTEMbl, pa3paboTaHHOM MO rocyAapCTBEHHOMY 3aKa3ly W
npuHagnexawen rocyaapcrsy, WHbIM NOAPAAYMKOM He CBuAeTeNnbCTBYyeT O
NPUYNHEHMMU TEeM caMbIM yLlepb6a ucnonHuTento (paspaboTymnky) Nno nepBoHavyanbHOMY
rocynapCTBEHHOMY KOHTPaKTy, BO UCMOJSTHEHME KOTOPOro OHa pa3paboTaHa.

Cyaom ycTaHOBSIEHO, YTO NO UTOraM OTKPbITOrO aykumoHa mexay oteetymkom n ®CC
P® 3akno4eH rocyaapCTBEHHbIA KOHTPAKT Ha BbIMOMAHEHWE paboT Mo TEXHUYECKOM
nogaepXxke n cepBUCHOMY 0BCIyXMBaHUIO MHOPMaLMOHHBIX cuctemM n pecypcos ®CC Pd, B
COOTBETCTBUN C KOTOPbIM OTBETYMK 00s3ancs BbIMOMHUTL pPaboTbl MO  TEXHUYECKOM
nogaepXxke N cepBUCHOMY 0BCNYXMBaHUIO NMPUKNagHbIX PYHKLUMOHaNbHbIX nogenctem EMNC
"Couctpax" 3a onpegeneHHyto nnaty. 1o ycnoBusiM 3TOro KOHTpakTa WCMOMHUTENO He
nepexogaT Kakme-nmbo UMyLLEeCTBEHHble MpaBa Ha pe3ynbTaT BbINOSTHEHHbLIX PaboT wunu
OoKasaHHbIX YCIyr, Kak He npegycMatpuBaeTCs W co3[aHMe CaMOCTOATENbHOro obbekTa
NMHTennekTyanbHblx Npas. CornacHo JaHHOMY KOHTPakTy BCe npaBa Ha pesyrnbTaTbl paboT no
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HeMy sBnATCSA cobcTBEHHOCTLIO Poccunckon ®efepaumm B nuue roc3akasdvka m noboe nx
NCnonb30BaHME BO3MOXHO TONbKO MO NMCbMeHHOMY pa3speLueHnto CC PO.

Mo mHeHuto ncTuya, B coctaBe ENNC "CoucTpax" ncnonesyetcsa nporpamma ana 9BM,
npaBoobnagartenemM KoTopon oH sBrnseTcs. OTBeTYMK, BbINOMHAS paboTbl MO FOCKOHTPaKTy
ana ®CC PO no TexHMYyeckon nopAdeplkke, CepBUCHOMY COMPOBOXAEHUIO U PasBUTUIO
npuknagHbix  yHKUnoHanbHblXx  nogcuctem EUWMWC  "Couctpax" 1 ocywiectenss
MoaMduMKaumio  OaHHOMW  CUCTEMbl, TEM CaMbiM  HE3akOHHO 06e3  paspelueHus
npaBoobnagaTtenst MCnonb3oBasn CAopHyt nporpammy ans OBM. [MonyyeHne OTBETYMKOM
A0X000B OT BbINOMIHEHNA paboT MO rocygapCcTBeHHoOMy KoHTpakTty ¢ ®CC P® nocnyxuno
OCHOBaHuWeM Ansi obpalleHus B cyg C UCKOM.

Bmecte ¢ tem B cuny c1.15 K P® nvuo, npaBo KOTOPOro HapyLleHOo, MOXeT
TpeboBaTb MNOMHOr0 BO3MELLEHMS MPUYNHEHHBLIX eMY YObITKOB, €CN 3aKOHOM UIM JOrOBOPOM
He NpeayCMOTPEeHOo BO3MeLLeHNe YObITKOB B MEHbLLEM pasmepe.

Moa ybbITkKaMy NOHMMAKTCA pacxodbl, KOTOpble MULUO, Ybe MpaBO HapyLleHo,
npou3Besio UnNn AomkKHO 6yaeT Npou3BeCcTUM AN BOCCTAHOBIIEHMS HapYLUEHHOro npaea,
yTpaTa unu noBpexaeHne ero umyulectBa (peanbHbin yuwiepb), a Takke HenonyvYeHHble
A0XOAbl, KOTOpble 3TO NUUO Nony4mno 6bl NPU OBbIYHBIX YCNOBUAX rpaXKkaaHcKoro obopoTa,
ecnn 6bl ero nNpaBo He ObIO HapylwweHo (ynyweHHast Bbiroga). Ecnv nuuo, HapywmBliee
npaso, NOMy4Ynno BCNeaCcTBME 3TOr0 [OXO0A4bl, NMUO, NpPaBO KOTOPOro HapylleHo, Bnpase
TpeboBaTb BO3MELLEHUA Hapsay C APYrMMU yBbITKamn ynyLweHHOW BbIroAdbl B pasmepe He
MeHbLUEM, YEM TaKkne Joxoabl.

[MyHkTOM 4 cT. 393 K P® ycTtaHOBNEHO, YTO npu onpegesieHnn ynyweHHON Bbirobl
YUMTBIBAKOTCA NPEeanpUHATbIE KPeaUTOPOM Afsi ee MNOSlyYeHUs Mepbl U CAeNnaHHble C 3TOW
Lernbio NPUroTOBIIEHUS.

[nsa HacTynneHns OTBETCTBEHHOCTW, YCTaHOBMEHHOW npasunamu cT.15 K PO,
Heobxo4MMO HanuuMe cocTaBa (COBOKYMHOCTM YCIOBWIA) NMpaBOHApYLUEHUS, BKIOYaOLWEro:
akT HapyweHus OpyrMM JIMUOM BOS3JMOXEHHbIX Ha Hero obsisaHHOCTen (CoBepLUeHust
HE3aKOHHbIX OENCTBUN nnu 6e3g4encTeuns), Hanndune NPUYNHHO-CIIEACTBEHHOW CBA3M MexXay
AONYLWEHHbIM HapylleHVeM W BO3HUKLWMMW Yy 3aaBuTeNs YybbITKamu, a Takke pasmep
NPUYMHEHHBbIX YObITKOB.

Bbpems gokasbiBaHUS yKa3aHHbIX OBCTOATENbCTB NeXuT Ha uctue. MNpu atom nuuo,
TpeOyloliee Yepe3 cyag OT MHOMO XO3SWCTBYKOLWEro cybbekta BosgepxaTbCa OT
NCNonb30BaHUs pesyrnbTaTta MHTENNeKTyanbHoOM eATenbHOCTU N BO3MELLEHUS NMPUYNHEHHBIX
ybbITKOB, AO/MKHO AOKa3aTb BECb yKa3aHHbIN COCTaB npaBoHapyLweHus. OTcyTcTBme XoTs bbl
OAHOr0 N3 YCNOBUN OTBETCTBEHHOCTU BrieYeT OTKa3 B YAOBNETBOPEHUM MCKa.

Ha ocHoBaHuMM wmsnoxeHHoro mcrteu B cuny 4.1 ct. 65 AMNK P® 06s3aH gokasatb
NCcrnonb3oBaHMe OTBETYMKOM MNporpammbl Ans O9BM cnocobamu, ykazaHHbIMK B 1. 2 cT. 1270
K PO, pasmep MpUYMHEHHBIX YOBITKOB B BMAE YNYLWEHHOW BbIrOAbl W MNPUYUHHO-
CNeACTBEHHYIO CBA3b MeXAay AeUCTBUSIMN OTBETYMKA U NPUYNHEHHBIMU YObITKAMMW.

CyOooM yCTaHOBMEHO, YTO OTBETYMK KaK UCMOSTHUTENb rOCy4apCTBEHHOrO KOHTpaKTa
BbIMNOMHAN MNpUHATBIE Ha cebsa obsizaTenbCTBa MO TEXHMYECKOW MNOLAEPXKKE, CEPBUCHOMY
COMPOBOXAEHUIO YKA3aHHOW CUCTEMbl, YTO WCKNIOYAeT ero BUHY B (hopme ymbicna nmbo
HEeOCTOpPOXHOCTU B ncnosnb3osaHun ENMNC "Couctpax”.

B cuny nogn. 3 n. 1 cr. 1252 'K P® 3awmta UCKNIOYUTENBHLIX NpaB Ha pesynbTaThbl
WHTENNeKTyanbHOM OeATenbHOCTU U Ha CpencTBa MHAMBMAYyanu3auuMuM OCYLIEeCTBASETCS, B
YacTHOCTW, MNyTeM npeabsBneHns TpeboBaHMA O BO3MeELleHMM YObITKOB K  nuuy,
HeNpaBOMEPHO MCMOMb30BaBLEMY pe3ynbTaT MWHTEnNneKkTyanbHONn OeATenbHOCTU  UNn
CPEeACTBO uHAMBMOYyanu3aumm 06e3 3akfiyeHns cornaweHna B npaBoobnagaTtenem
(6e3poroBopHoe Mcnonb3oBaHne) NMMB60 MHbBIM 06Pa3oM HapPYLUMBLLEMY €r0 UCKNIYUTESNbHOE
npaBo M NPUYMHMBLLEMY eMy yLiep6.
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Mpn aTOM nNpuBedeHHass HOpMa He AenaeT Kakoro-nmbo WCKNIYeHUst U3 nopsiaka
onpegeneHus ybbITKOB, YyCTaHOBMEHHbIX obwmnmmn HOpMamu rpaxgaHcKoro
3aKoHo4aTenbCTBa.

B n. 11 nocrtaHoBnenus lMneHyma BepxoBHoro Cyaa Poccunckon degepaumm u
MNneHyma Beoicwero ApbutpaxHoro Cyaa Poccuiickon ®epepauum oT 1 mions 1996 r. N 6/8
"O HeKOTOpbIX BOMPOCAaXx, CBA3aHHbIX C MPUMEHEHNEM YacTu NepBon [paxgaHCKoro Kogekca
Poccuiickon ®epepaummn” pasbsacHEHO, YTO pa3Mep HenonyyYeHHoro goxoga (ynyLjeHHowW
BbIroAbl) OOMMKEH OnpefenaTbCa C y4eTOM pasyMHbIX 3aTpaT, KOTopble KpeauTop AOSMKeH
Ob1n1 NoOHeCTH, ecnn 6bl 0653aTENLCTBO ObINO NCMOMHEHO.

Mpn Takmx obCcToATENBLCTBAX HapylleHMe OoTBeTYMKa M YObITKM MCTua HaxoOaTcs B
NPSIMON NPUYMHHO-CIEACTBEHHOW CBSI3M, MOHECEHHbIE pacxoAbl NoasiexaT BO3MELLEHUIO B
pasyMHbIX Mpedenax C Yy4eTOM HanuMuua [JokasaTenbCTB WX  (akTUYeCcKoM BbinnaThl,
HeobxooMMOCTK 3aTpaT, ChopMMPOBaBLUMX pacxonbl, ANS 3aluTbl HapyLIEHHOro npaea,
BGanaHca npoueccyanbHbIX NpaB 1 0693aHHOCTEN CTOPOH.

OpHako ucTuoM He 6bINO MpPeAcTaBneHO AoKas3aTernbCTB COBEpLUEHUSI Ha3BaHHbIX
nencrteumn. Kpome Toro, cyjomMm yctaHoBreH oakT OTCYTCTBUSA B AENCTBUAX OTBETUMKA cOCTaBa
npaBOHapPYLUEHNSA UCKMIOYMTENbHbBIX MPaB UCTLUa Ha CropHyto nporpammy ans IBM, a Takke
He ycMaTpuBasiocb, YTO WUCTel npeanpuHuMan LEWCTBUSA C LieNblo NonyyYeHus goxoda oT
NCNosb30BaHMsA 3TOW NporpamMmbi.

Mpn 3TOM YyCTaHOBIEHO, YTO UCTEL, HE HamepeBariCa W He y4yacTBOBasi B OTKPbITbIX
ayKUMOHaX Ha MpaBo 3aKMYeHUs1 rocygapCTBEHHbIX KOHTpakToB ¢ PCC PO Ha BbINONHEHME
AaHHbIX paborT.

Taknm obpas3om, OTCYTCTBOBaNM AOKasaTenbCTBa TOro, YTO MpU OObIYHbBIX YCIOBUSAX
rpaxkgaHckoro obopoTta mctel, nony4mn bl B CMOPHbLIA Nepuog Nnpubbifib UMEHHO B pasmepe
onnaTbl paboT, KOTopbI Obl NPeayCMOTPEH FOCKOHTPAKTOM.

lMepeuyncneHHble Bbie OBCTOATENbCTBA MNOBMEKNN OTKa3 B yOOBMNETBOPEHUM CYAOM
3asiBrieHHbIX TpeboBaHUMN.

(MoctanoeneHne Cyga no uHTENnNeKkTyanbHbIM nNpaeam oT 29 aekabps 2014 r. no geny
N A40-162480/2013)

60. Neopesnyeckme u Kaprtorpaduyeckme npoaykKuusi, Matepuanbl U AaHHble
NPU3HAKOTCA pe3yrnbTaTaMyU MWHTENNEKTyanbHOU [eATeNbHOCTU, eCnvu Mnpouecc wux
CO3[aHUAA HOCUT He TOJIbKO TEeXHUYECKUH, NPOU3BOACTBEHHbIN, HO U TBOPYECKUMN
Xapakrep.

Ha wmaTepmnanbl n pagaHHble doegepanbHoOro kaptorpado-reogesndeckoro ¢oHaa,
CcO3daHHble 3a CYET CpefAcTB BrogKeTa, pacnpoCTPaHATCA UMYLLECTBEHHbIE (B TOM 4uUcrne
ncknounTenbHble) npaesa Poccuickon degepaumm.

YnpaeneHne ®denepanbHon cnyxbbl rocygapCTBEHHOW perucrpaumm, kagacrtpa u
KapTorpaduu no Bonrorpagckon obnactu (ganee - YnpasneHune PocpeecTtpa) obpaTtunocs B
CyA C UCKOM K MYHUUMNANbHOMY OHOIKETHOMY yypexaeHuto "MIHCTUTYT rpagoCTpoUTENbHOIO
nnaHmpoBaHus Bonrorpaga "Meranonuc" (ganee - yypexgeHue) o B3bICKaHUM KOMMEHcaumm
3a HapyLlueHne ncknunTenbHblx Nnpas Poccuickon ®eaepaumn.

PelweHnem cyaa, ocTtaBreHHbIM 6e3 M3MEeHeHUs CyqoM anennsaunoHHOM MHCTaHLUMMK,
TpeboBaHna yaooBneTBopeHbl. [loctaHoBnennem Cyga MO WMHTENMEKTyalnbHbIM MpaBam
cynebHble akTbl OTMEHEHbI, Oeno HanpaBfieHO Ha HOBOE pacCMOTPEHWE B Cyd NepBOu
WHCTaHUMN.

B kaccauuoHHon xanobe YnpaeneHune PocpeecTtpa ccbinanocb Ha TO, 4TO B
cootBetcTBUM C 1. 1 cT. 1259 K P® reorpadudeckue, reonormdeckme v apyrue Kapthbl,
nsiaHbl, 3CKN3bl N NacTU4eckmne NPonsBeaeHNd, OTHOCALLMECH K reorpadumn, Tonorpagum un K
APYrMM HaykaMm, Takke OTHOCATCA K oObekTaM aBTOPCKOro npaea, M ykasbiBano Ha cT. 10
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depepanbHoro 3akoHa oT 18 pekabpst 2006 r. N 231-d3 "O BBegeHMn B OEWCTBUE YacTu
yeTBepTon [paxpaHckoro kogekca Poccunckon depepaumn”, nonaras HeoOOCHOBaAHHbLIMU
BbiBOAbl Cyda MO MHTENnekTyanbHbiM MnpaBaM O TOM, YTO Ha MaTepuanbl U [aHHble
deaepansHoro KapTorpado-reoesnyeckoro doHaa He pacnpocTpaHsTCs
ncknounTensbHble npasa Poccunckon degepaumn.

CynebHasa konnermss no 3kKoHommyecknmm crnopam BepxosHoro Cyama Poccunckon
depepaumm ykasana cnegyrotilee.

Cyoamn yCcTaHOBMEHO, YTO NpW MpoOBedeHUN aHanusa CBefeHUr rocyaapCTBEHHOro
KagacTtpa HeaBwKMMOCTU YnpasneHmeM Pocpeectpa 6bino obHapyXeHO, YTO yupexaeHnem
B Nuue KaJacTpoBOro WHXeHepa NpoBedeHbl KagacTpoBble paboTbl C MCMNOMb30BaHWEM
KoOpAMHaT MyHKTOB rOCy4apCTBEHHOW reoge3ndeckor cetu no obpasoBaHMio 3eMerbHbIX
y4yacTKOB U3  3eMeflb, HaxoddWwmMxXcs B OCYOAPCTBEHHOW UMM MyHUUMNANbHOWM
COBCTBEHHOCTH, pacnonoXeHHbIX MO onpeaeneHHbIM agpecam.

CornacHo ykasaHHbIM  MeXeBbIM  MNflaHaM  yypexaeHue npu  BbINOSIHEHUN
reofesnyecknx paboT B KavyecTBe MCXOAHbIX AAHHbIX MCNOMb30Baro KOOpAMHATbl MYHKTOB
rocyapcTBEHHOM reoe3ndeckon ceTn B MECTHOM rOPOACKOM CUCTEME KOOpaMHaT.

lMonarasi, 4TO TakMM 0OpPasoM YyypexaeHVMEM HapyLlleHbl WCKIYUTENbHbIE MpaBa
Poccuinckon ®depepaumm  Ha wMartepuansl W gaHHble  hbefepanbHOro  kaptorpado-
reogesnyeckoro oHaa, YnpaeneHume Pocpeectpa obpaTtunocb B apbuTpaxHbil cyg C
AAHHBIM NCKOM.

Cyoamu ycTaHOBIEHO, YTO MOfIHOMOYMs YnpasrneHus PocpeecTpa Ha obpalleHune B
cyn npegycmoTtpeHbl nn. 7.1.32, 7.1.35 lNMonoxeHns 06 YnpaesneHnn degepanbHOM Criyobl
rocygapCTBeHHOW perncrpaumm, kagactpa u kaptorpadum no Bonrorpagckon obnactu,
yTBepXaeHHoOro npukasom Pocpeectpa ot 28 oktabpsa 2009 r. N 328, cornacHo KOTOpbIM
YnpasneHne PocpeecTpa ocywecTBndeT rocygapCTBEHHbIA reode3ndeckun Haasop 3a
reofesnyeckon u Kaptorpaduyeckon OeATenbHOCTbD, nepefaden reofaesnydecknx U
KapTorpaduyeckmx MatepmasnoB U JaHHbIX B KapTorpado-reogesnyeckme oHabl, a Takke 3a
XpaHEHMEM U UCMNONb30BaHNEM 3TUX MaTepuanoB M AaHHbIX, @ Takke NpeacTaBUTENbCTBO
nHTepecoB Poccurckon degepauum no genam, CBsA3aHHbIM C pacCMOTPEHNEM BOMPOCOB 06
UCKIIOYNTENBHOM MpaBe Ha pe3ynbTaTbl UHTENNEeKTyanbHOW OeATenbHOCTM B obnactu
reogesvn n kaptorpagun.

YposneTtBopas 3aaBrneHHble TpeboBaHus, cyabl NepPBOM M anenIsiuMoOHHON MHCTaHUMK
pykoBoacteoBanucb n. 1 c¢r. 1259, n. 2 cr1. 1260, noan. 4 n. 1 cr. 1304, n. 1 c1. 1334, n. 1
cT. 1335, cT1. 1311 'K P® 1 ncxogmnmn n3 HenpaBoMeEpPHOro UCNoNb30BaHWs yupexaeHnem 6es
paspelleHus npasoobrnagaTtens cBedeHun denepansHOro Kaptorpadgo-reofesmyeckoro
doHOa. YkasaHHble CBefeHUus, CO3daHHble 3a CYeT CpeacTB dedepanbHoro Grogxera,
OTHOCATCA K 00 beKkTaM aBTOPCKOro U CMEXHOro C HUM Mnpaea, U UX UCMNONb30BaHNE BO3MOXHO
TONbKO Ha OCHOBaHMM JOroBopa, 3aknto4YeHHOoro ¢ npaBoobnagartenem.

OTmeHsa npuHATble cyaebHble akTbl, M HanpaBnas Aefno Ha HOBOE pacCMOTPEHME,
Cya no uHTennekTyanbHbIM NpaBamM nocynTan Heo60CHOBAaHHbIMU BbIBOAbLI CYAOB O TOM, YTO
KoopauHaTbl MYyHKTOB rOCYAApCTBEHHOM reofe3vyeckon ceTn  SaBnsTca  obbekTamu
aBTOPCKOro npaesa, NOCKOSIbKY onpeaeneHne reoge3ndecknx KoopanHat npeacrasnset cobon
NpoLEecc TEXHUYECKOrO U3MepeHus npubopamn 1 NpUMEHEHUsT MaTemMaTUyYeckux opmyn m
He HOCUT TBOPYECKUI XapakTep.

Mexgy Tem B cooTBeTCcTBMM C M. 1 cT. 1259 K P® pesynbTtaTtaMu UHTENNEKTyanbHON
AeATerIbHOCTU U NPUPABHEHHBIMU K HUM CpeacTBaMu MHAUBUAYanNM3aunm lopuanyeckmx nu,
TOBapoB, paboT, ycrnyr v npegnpuaTuiA, KOTOpPbIM MpeaoCcTaBnseTCs npaBoBas OXpaHa
(MHTennekTyanbHOM COBCTBEHHOCTbID), SABMSAKOTCA B TOM 4ucne reorpaduyeckue,
reosiormyeckMe W gpyrme KapTbl, MfaHbl, 3CKMU3bl UM MnacTUyeckMe npounsBeaeHus,
OTHOCALLMECS K reorpaduu, Tonorpaum n K gpyrum Haykam.
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B cootBetctBUM C Nn. 1 cT. 9 degepanbHoro 3akoHa ot 26 aekabpst 1995 r. N 209-03
"O reoges3unn n kaptorpadun" (oanee - 3akoH O reogesumn u kaptorpadun) reogesnyeckme,
KapTorpadudeckme,  Tonorpadudeckue,  rmgporpadpuyeckme,  aspOKOCMOCBHEMOYHbIE,
rpaBUMETPUYECKNE MaTepuarbl U AaHHble, B TOM Yncre B UMdpoBOn hopme, NonyyeHHbIe B
pesynbTate OCYLIEeCTBMEHUS T[eode3nyeckom W  KapTorpaduyeckon OeATenbHOCTU U
HaxogadwmMecs Ha XxXpaHeHun B enepanbHbIX OpraHax MCMNOSIHATENbHOW  BRacTy,
NnoaBEeOOMCTBEHHbLIX  3TUM deaepanbHbIM opraHam opraHmsaumsx, o6pasytoT
rocyaapcTBeHHbIV kKapTorpado-reogeaunyeckuin goHa Poccunckon depepaumn.

CornacHo ct. 10 3akoHa 0 reoge3un u kapTorpacdmm pesynbtatbl reo4e3vyeckon u
KapTorpaduyeckon OeATenbHOCTU, B TOM 4uCre reogesvyeckue, KapTorpaduyeckue,
Tonorpadmnyeckne, rngporpadmyeckme, aspOKOCMOCBLEMOYHbIE W rPaBUMETPUYECKME
Martepuarnbl, KOTopble Nony4eHbl 3a CYET CPeacTB dpefepanbHOro 6roaxeTa, a Takke paHee
3a cyeT cpenctB pecnybnukaHckoro bromketa PCOCP 1 coctaBnsiBLUEN COWO3HbIA BrogkeT
yactn rocygapctBeHHoro Owogpxketa CCCP un Haxogsatca Ha Tepputopum Poccunckon
depepaummn, BKNOYas Matepuarnbl rocygapCTBEHHOro kapTorpadpo-reogesmyeckoro ¢oHaa
Poccunckon ®egepaunn, anatoTces doegepanbHoOM COOGCTBEHHOCTLIO.

CraTtben 11 3akoHa O reoges3un u kapTorpadun onpeaeneHo, YTo UCKMYUTENbHbIE
npaBa Ha pes3ynbTaTbl reofe3ndyeckon U KapTorpaduyeckon OesTeNbHOCTU NPU3HaKTCa U
OCYLLIECTBMSATCA B COOTBETCTBUMN C IPaXKAaHCKMM 3aKOHOA4ATENbCTBOM.

Cratben 10 ®depepanbHoro 3akoHa ot 18 aekabps 2006 r. N 231-93 "O BBegeHun B
Aencteme 4actu yetseptoun [paxgaHckoro kogekca Poccurckon degepaumm” ycTaHOBMAEHO,
YTO MCKMNIOYUTENBHOE MPaBO Ha pe3ynbTaTbl UHTENNEKTyanbHOW OeATenbHOCTM B obnactu
reogesnn n kaptorpadum, KOTOpble NOMyYeHbl paHee 3a cYeT CPeAcTB pecnybrMKaHCKOro
b6ropketa PCOCP un coctaBnsBLUEN COK3HbIA OOAKET 4acTu rocyaapcTBEHHOro Groaxera
CCCP un Haxogatcs Ha Tepputopumn Poccunckon degepaunmn, B TOM YUCre Ha maTtepuanbl
rocygapcTBeHHOro  kaptorpacdo-reogesndeckoro  goHga  Poccunckon — depepauum,
npusHaeTca 3a Poccunckon ®Pepepaumen, ecnu 37O UCKAKOYUTENBbHOE MNpaBo He 6bIfo
nepefaHo UnuM He npuHagnexano ApPYyromy nuuy B COOTBETCTBUM C 3aKOHOOATENbCTBOM
Poccuinckon ®egepaunn.

PacnopsikeHne UCKMYMTENbHBIM  NPaBOM Ha pes3ynbTaTbl  UHTENNeKTyarnbHOM
aesaTenbHOCTM B obnactm reogesun u kaptorpacdmm oT umeHu Poccunckon depepauum
ocyLLecTBngeTCs B nopsake, yctaHoBrneHHoM [pasutensctBom Poccuinckon ®epepaunn.

B HacTosilee Bpemsi Takom Mopsgok onpegeneH noctaHoBreHnem [lpaBuTenbcTBa
Poccuinckon ®epnepaunm ot 3 asrycta 2012 r. N 793.

BbiBOabl 0 TOM, YTO cam no cebe chenepanbHbIM KapTorpado-reoge3nyeckuin ooHa,
KaK COBOKYMHOCTb CUCTEMATU3NPOBAHHBIX MaTePUanoB N OaHHbIX MOXET SBNATLCSA 0OBbEKTOM
CMEXHbIX MpaB, Npu3HaHbl HEOOOCHOBAHHbLIMMK, MOCKONbKY YKa3aHHble OOCTOSATENbCTBa He
nognexanu yCTaHOBMNEHMUIO NMPU pacCMOTPEHUn AaHHoro aena. Mck Obin 3asBneH o 3awute
aBTOPCKMX NpaB.

B gaHHOM cnyyae nog NpaBOBYIO OXpaHy noanagaeT He YHUKanbHas cuctemaTusaums
UMdPOBLIX KapTorpaduyecknx matepmanos B Lensax oopabotkn OBM n He cogepxmmoe aTux
mMaTepuanoB kak 6a3bl AaHHbIX (OO6bEKT CMeXHbIX npaB), a cucTema kapTtorpado-
reoges3nyecknx matepuanoB, co3gaHHbIX 3a cyeT doeaepanbHoro bomxeTa.

Takum o6Gpasom, BbIBOAbI O TOM, YTO Ha MaTepuanbl M OaHHble deaeparbHOro
KapTorpado-reoge3myeckoro doHaa He pacnpoCTPaHATCS  UCKMYMTENbHbIE MpaBa
Poccunckon ®enepaunn, nockonbKy KOOpAMHATLI MYHKTOB roCy4apCTBEHHOW reofe3nyecKkomn
CETUN He NPU3HAKTCA pe3ynbTaTOM UHTENNEKTyarlbHON AeATENbHOCTU, HEOOOCHOBAHHDI.

B 1O e Bpemsa cT.1 3akoHa O reogesuu M KapTtorpadpum onpenensiet noHATue
reofgesvn Kak obnactM OTHOLUEHWW, BO3HMKAKOLWMX B MPOLIECCE HAY4YHOW, TEXHUYECKOWN U
NPOVN3BOACTBEHHON OEATENbHOCTU MO onpeaeneHnto ourypbl, pasmepoB, rpaBUTaLMOHHOMO
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nonsa 3emnn, KoopaAuHaT TOYEeK 3eMHOM MOBEPXHOCTM U UX U3MEHEHWA BO BpPEMEHU, a
reogesndeckne n kaptorpaduyeckne paboTbl Kak Npouecc COo3[daHus reode3nyeckux W
KapTorpaduyeckux npoaykumMm, matepuanos 1 gaHHbix. Kaptorpadgo-reogeandeckmun ooHA -
COBOKYMHOCTb MaTtepuanoB W [aHHblX, CO34aHHbIX B pes3ynbTaTte OCyLeCTBNEeHNs
reofesnyeckon n kaptorpaunyeckon AeaTensHOCTU N nognexawmux nnTeNlbHOMY XpaHeHUo
B Llensax ux ganbHenwero ncnosb30BaHus.

Takum obpas3om, Npouecc Co3gaHnsa reoae3nyeckux n KaptTorpamyecknx NpoayKumm,
MaTepuaroB U JaHHbIX MOXET HOCUTb Kak TEXHUYECKUIN, MPOM3BOACTBEHHbIN XapakTep, Tak 1
ObITb NPOLLECCOM HAY4YHOWN OEeATENBHOCTU, TO €CTb HOCUTb TBOPYECKUIN XapakTep.

Bonpoc o Tom, Gbina nn cuctema KoopAuHaT rocyaapCTBEHHOW reode3n4eckon ceTu
co3gaHa B pesynbTaTte TBOPYECKOM WAN  TEXHUYECKOW AeATENbHOCTWU, NoASIeXuT
YCTaHOBIEHWIO P HOBOM PacCMOTPEHUN erna CyaoM NepBOn UHCTaHUUM.

(Onpenenenne CynebHon konnermm no aKoHoMuveckum crnopam BepxosHoro Cyna
Poccunckon ®egepaumm ot 8 anpens 2015 r. N 306-03C14-5432)

Bonpochbl 3aWwuThbl NpaB Ha pe3ynbTaTbl UHTENEKTYyaNbLHOM AeATeNbHOCTU Npu
paccMoTpeHuM gen no crnopam, CBA3aHHbIM C NPMMEHeHueM u3bupartenbHOro
3aKkoHoAaTenbCTBa

61. Ucnonb3oBaHMe B MNeYaTHbIX aruTauuMoHHbIX MaTtepuanax coTtorpacdumn
NaMATHUKOB apXUTEKTYpbl, OTKPbITbIX ANA CBOOOAHOro AocTyna, B TOM 4Yucne Ans
¢hoTOCHLEMKM NMOOLIM NULOM, He CBUAETENbLCTBYET O HapyLweHUU 3aKoHoAaTerNbCTBa
006 MHTenneKTyanb,HOM CO6CTBEHHOCTM.

XK. obpatunca B cya ¢ 3asBneHneM ob OTMEeHe perncrpaumm kangugara B genyTaTbl
., nonaras, 4TO nocnegHMM npoBedeHa arntauusi C HapylweHuem B TOM 4ucne
3akoHogaTtenbcTBa Poccuiickon depepaumm 06 MHTENNEKTyanbHON cCO6CTBEHHOCTN.

PeweHnnem cypa, ocTtaBneHHbiM 6e3 u3MmeHeHuss CypgebHonm konnernen no
agMuHucTpaTuBHbiM genam BepxosHoro Cypa Poccuiickon ®epepauun, oTKasaHoO B
yOOBETBOPEHUN 3asBMEHHbIX TpeboBaHMi.

Mpn atom cyg npuwén K BbiBOAY 00 OTCYTCTBUM HapyLleHMA 3akoHoAaTenbCcTBa
Poccunckon ®epepaumm 06  WMHTENNEKTyanbHOW COOCTBEHHOCTM B arMTauMOHHbIX
maTtepuanax 1.

B 3aasneHun XK. ykasbiBan, 4to kaHavgaTom [1. uMcnonb3oBaHbl B arvTauMOHHbIX
nevatHblXx mMaTepuanax 6e3 cornacusi npasoobnagaTtenen n 6e3 ykasaHuUsi UMEHW aBTopa
doTorpadomm apxXMTEKTYPHbIX MAMSATHUKOB.

Mpn paccmoTpeHun pena cygoM 6biN0  yCTaHOBMEHO, YTO  UCMNOSIb30BaHHbIE
n3obpaxeHunsa B otorpaumsax NaMAaTHUKOB apXMTEKTYPbl (XpaMOB U MOHACTbIpeN) OTKPbIThI
ans ceobogHoro goctyna, B TOM 4yucrne anst oTOCbeEMKU NMobbiM NMUOM. ABTOPOM Takux
doTorpacun gasndetca K., um B cyaebHoe 3acefjaHve Obiv npeactaBneHbl Kak camu
doTorpadmm Ha LMPPOBOM HOCUTENE, TaK 1 OrOBOP aBTOPCKOro 3akasa ¢ kaHguaaTom [1.

Cyoom Takke ObINO YCTAHOBMEHO, 4YTO pPUCOBaHHOE rpacduyeckoe wmn3obpaxeHune
3Be3abl Ha BykneTe un B raseTe, BolOpaHHOe kaHauaaToMm [1. ana AoCTuKeHus pesynbTaTa Ha
Bbl6opax, BbINOMHEHO Ge30THOCUTENbHO PYyOUHOBOW 3Be3dbl, YCTAHOBIIEHHONW Ha OAHOW M3
B6aweH MockoBckoro Kpemns, n He TOXOECTBEHHO 3CKM3Y n3obpakeHnsa 3Be3abl HApOOHOro
xygnoxHuka CCCP depoposckoro ©.9., npaBoobnagatendamm KOTOPOro B HacTosiLiee Bpems
SABMNAIOTCA ero HacrnegHuKN.

Cyaoom ycTaHOBMEHO, YTO aBTOPOM, CO3AaBLUMM rpadmyeckoe nsobpaxeHue 3Be3fbl,
ansetca C., ¢ kotopon kaHgugatom [1. Obin nNpegBapuTENbHO 3aKMYEeH [OOroBop
aBTOPCKOro 3akasa C MOMHOW nepegayvyer aBTOPOM MNpaB Ha MCMONb30BaHME M300paXKeHus.
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lMpeacTtaBneHHble B Cyq 3asiBUTENEM CKPUHLLIOTbI MHTEPHET-CAaWTOB HE CBMAETENbCTBYIOT O
TOM, 4YTO B MeYyaTHbIX arnTaumMoHHbIX MaTepuanax usobpaxeHa uMeHHO Kpemnésckas
pybuHoBas 3Be3fa.

MHbIX Ooka3aTenbCTB TOro, YTO B arMTauMOHHbIX Matepuanax msobpaxeHa MMEHHO
KpemneBckas pybuHoBag 3Be3fa, 3asBUTENeM cyay npeactaBneHo He Obio.

(Onpenenenne CygebHon konnermn no agMUHUCTpaTUBHBIM Aenam BepxosHoro Cyaa
Poccuiickon ®egepaumm ot 13 ceHTsibps 2014 r. N 5-AlM14-44)

62. BknroyeHue B arMTauMoHHble MaTepuanbl KaHaupaata B AenyTaTthbl
rpachmyecknx n3obpaxeHMM NPOEKTOB CTPOSLIMXCHA OOBLEKTOB HeABMXXUMOCTU, B TOM
yucne ¢ noroTunamm, 6e3ycnoBHO He CBUAETENbCTBYET O HapyLleHUU aBTOPCKUX NpaB
MHbIX NTUL HA 3TN OO BEKTHI.

A. obpaTtuncs B cya C 3asiBIEHMEM O MNPU3HAHUN HE3AKOHHbIM U OTMEHEe peLleHUs
TeppuTopuanbHOM M3bupaTenbHOW KOMUCCUM O peructpauuuM KaHgugatom B genytathl [,
yKasaB, YTO B arMTaumoHHbIX NMCTOBKax . gonyuieHbl HapyleHus 3akoHoaaTenbcTBa 06
WHTEeNNeKTyanbHoM COGCTBEHHOCTU Ha TeppuTtopun Poccuiickon ®epepauuu.

PeweHnem cypa, ocTtaBneHHbiM 6e3 u3MmeHeHuss CypgebHonm konnernenm no
agMuHucTpaTuBHbiM genam BepxoBHoro Cypa Poccuiickon ®epepauun, oTKasaHoO B
yAOBMETBOPEHUN 3aAABMNEHHbIX TPeOOBaHMI.

CyooMm  ycTaHoBneHo, 4TO kKaHauvgat [.  npeacrtaBun B TeppuTopuasibHYHo
n3bupaTenbHy KOMUCCUIO arMTauMOHHbIN NevaTHbIn MaTtepuan "bBykneT", N3roToBMEeHHbIN Ha
OCHOBaHMWN 3aKITIOYEHHOTO Mexay O6LecTBOM (MCNonHUTENb) U KaHauaaTtom [. (3akasuuk)
aorosopa 06 okasaHuy nonurpaduyecknx ycnyr 3a cyeT cpeacTB u3bumpaTtenbHoro oHaa.

ArMTaumMoHHbIN Matepuan CoOCTOUT U3 YeTblpex CTpaHuL ¢ nsobpaxeHnem KaHgungaTa B
aenytaTtbl Ha boHe cTposwmuxcs goMoB. B GykneTte cogepxutca nHgopmaumst o KaHaguaare,
ero cembe, cemenHble oTorpadun, cBeaeHuss 0 ero mMecTte paboTbl M OOCTUKEHUSX.
MpeacTtaBneHbl rpaguyeckne n3obpaxeHns NPoOeKTOB XWUNbiX 4OMOB, B TOM YMCne C PsSAoM
foroTMnoB, a Takke n3obpaxeHuss YcneHckoro Cobopa CBEHCKOro MoHacThipsi M Xpama
Ceprusa PagoHexckoro B YTax (MupkoBbix YTax).

CyOooM yCTaHOBMEHO, 4YTO B arvtauMOHHOM MaTtepuane OTCYTCTBYeT Kakasi-nmbo
nHpopmauua o6 obbekTax HEeABMXKMMOCTU, HaMpaBfeHHas Ha MNpPUBMEYEHUE BHUMAHUS K
KOHKpPETHbIM 00bekTam, opMUpOBaHNE 1 NOAAEPXKAHNE UHTEPECA K HUM U NPOABMXKEHNE Ha
PblHKE, HEe COLEPXMTCS  NPU3HAKOB KOMMEPYECKOW  peknambl, MHopmMaumm o
reorpaomMyeckoM  pacriofioXeHUn  OOBLEKTOB  HEOBWXKMMOCTM, WX  TEXHUYECKUX U
noTpebuTenbCKMX XxapakTepUCTUKax U CTOMMOCTH.

HapyweHnue tpebosaHun ct. 1276 K P® npu npoBegeHun npensblibOpHOM arntauumn
UMeeT MeCTO B Crny4vae, Korga B armTauuoHHbIX MaTepuanax 6e3 cornacus aBTopa Unm MHoro
npaBoobnagatensa n 6e3 BbiNnaTbl BO3HarpaXxaeHus BOCNpoM3BoanTCS, coobLiaeTcsa B acup
unu no kaben doTorpaduyeckoe npom3BeneHne, MPOM3BEAEHNE apPXUTEKTYPbl WIK
npounsesegeHne mn306pasnTenbHOr0 MCKYCCTBA, KOTOPble MOCTOSIHHO HaxXogAaTCs B MecCTe,
OTKPbITOM Ana CBOOOAHOro noceleHusl, n n3obpaxeHne npou3BeneHUs TakuM Cnocobom
ABNSAETCA OCHOBHbIM OOBHEKTOM 3TOr0 BOCMNPOU3BEAEHNSA, COOOLLEHNA B 3dhup unum no kabento
nnbo korga nsobpaxkeHme NCnosib3yeTcs B KOMMEPYECKNX Liensx.

C yyeTOoM TOro, 4YTO YyKasaHHble Bblwe rpadudeckne un3obpaxeHnss O0O6BHLEKTOB
HEeOBWXUMOCTM B arMtaumMoHHOM Martepuane 6e3ycrnoBHO BOCMPUHMMAKOTCA B KOHTEKCTE C
WMHpopMaUneEn N MHbIMX MaTepuanamm, U3NOXKEHHbIMU B HEM, 3aHUMAIOT HE3HAYUTENBHYIO U
HEOCHOBHYIO €€ 4acCTb, Kaxgoe M300paxeHue He SBNAeTCHS OCHOBHbIM CaMOCTOSATENbHbIM
06BbEKTOM MHGOPMaLUMK, YKa3aHHble HA CHUMKax OOBbEKTbl HAaXOA4ATCS B MeCTaX, OTKPbITbIX
ana csobogHoro goctyna, Mx wusobpaxeHne B MaTepuane HaxoOuTCs B KOHTEKCTE C
WHopMauuen, pasMeleHHON Ha [JaHHOM CcTpaHuue, O pfedatenbHocTM [., 4TO He
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CBMAETENbCTBYET O MpMCBOEeHMM [. aBTOpCTBA MHbIX NML Ha 3TM OOBEKTbI U HapyLUEHUK
aBTOPCKUX Npas..

(Onpegenenne CyaebHown konnermn no agMmumHUCTpaTMBHbIM Aenam BepxosHoro Cyaa
Poccunckon ®egepaumm ot 12 ceHTs16pa 2014 r. N 83-Al1M14-19)

63. lonynapHoCcTb npousBeAeHUA He YKa3blBaeT Ha TO, 4YTO pe3ynbTaT
TBOPYECKOro TpyAa aBTopa SABNSETCA OOLWeCTBeHHbIM [OOCTOSHUEeM, U MOXeT
cBOOOAHO uUcCNoONb3oBaTbCA JfOObLIM FfUUOM, B TOM 4ucrie B arutauuMoHHbIX
MaTepuanax, 6e3 4bero-nMbo cornacus unu paspeweHusa M 6e3 Bbinsiatbl aBTOPCKOro
BO3HarpaxaeHus.

N3bupaTtenbHoe obbeanHeHne n wmnsbupartenbHas Komuccmsa obpatmnncb B cyg C
3aaBneHnem o6 OTMeHe perucTpauuMmM cnucka KaHgugaToB B AenyTaTbl, BblABUMHYTOMO
nsbupatenbHbiM 06 beaMHEHNEM OTAENEHNS MONMUTUYECKON NAPTUM.

3asiBrneHne MOTMBMPOBAHO, B YaCTHOCTM, TeM, YTO arutaumoHHble MaTtepuansl
nsbupatenbHoro oObeaUHEHUS OTAeNeHMs NONUTUYECKOM NapTUM  U3rOTOBMEHbI C
HapyLleHnem TpeboBaHwui 3aKoHogaTesnibcTBa Poccuinckon depepauyunm 06
WHTENNeKTyanbHOW COBCTBEHHOCTH.

PeweHnnem cypa, octaBneHHbiM 6e3 u3meHeHus CypebHon konnermem no
agMuHucTpaTuBHbiM - genam BepxoBHoro Cyga Poccunckon ®depepauun, 3asiBneHue
yAOBMNEeTBOPEHO, perncTpaums cnmucka KaHangaTtoB OTMEHEHa.

Mpn paccmoTpeHun gena cyooM YCTaHOBMIEHO, YTO u3bupartenbHbiM 06beanHeHnem
NONMMTUYECKOW NMapTUN U3rOTOBMEH arMTauuoHHbIM MaTepuan B Buae YeTblpex 6aHHepoB U
ABeHaguatn cuTu-060paoB, B TOM Yucne € n3obpaxeHnem MyxyuHbl B bepete co 3Be340M U
pasBeBaloLWMMNCA BonocaMm B 4epHo-6enom upeTe. [laHHbIA arMTaumoHHbIA  MaTepuan
paspeweH K ucnonb3oBaHuioo H. B ocHoBe wu3obpaxeHusi mcnonb3oBaHa doTorpadud
KyOMHCKOro rocygapCTBEHHOro aeatrens OpHecTto Ye [eBapbl, aBTOPOM KOTOPOW SABNSAETCSA
KybuHcknin c¢otorpadp Anbbepto Kopaa (Anbbepto [Ouac lNytbeppec), ymepwun 25 mas
2001r. Kagp 6bin cgenan 5 wmapta 1960r., a B 1967 rogy doTtorpacmsa Obina
pacnpocTpaHeHa B EBpone ntanbsHckum nsgatenem [xangpkakomo enstpmnHennu. Ha aton
doTorpacdmm Ye NeBapa nsobpaxeH B 6epete co 3B€340M U pa3BeBalOLMMNCS BOIOCaAMM.
Mocne mmbenun Ye leBapbl (9 okTabps 1967 r.) cdoTorpacdhmsa OO0 HACTOALLEro BpeMEHU
n3BecTHa nog umeHem "lepounydeckmin MNapTtmnsan”. B 1968 rogy npnaHackum xXygoxHuk [kum
duunaTpuk cos3gan CTUNN3OBaHHLIN YepHO-KpacHbIA noctep (nnakaT) gaHHon doTorpadum,
KOTOpbIN (PaKTUYeCKn B HacTosiee BpeMs SBMSEeTCs OOHMM M3 4acTo KOMMpyemblX
n3obpaxeHun Ye eBapbl.

Takum obpasom, aBTOopamu wu3obpaxeHuss Ye [eBapbl SABNAKTCA MHOCTPaHHLIE
rpaxgaHe A. Kopga v [1. dmuunaTtpuk, Bnepsebie CBOU Npou3BefeHus oHn obHapoaoBanu 3a
npegenamu Poccuinckon depepaummn. dotorpacdua n noctep (nnakart) ¢ msobpaxeHunem Ye
[eBapbl ABNAOTCS OObekTamum aBTOPCKOro npasa M obHapogoBaHbl NPU KM3HWU aBTOPOB.
AsTopckue npasa A. Kopabl n [I. duunatpuka, B TOM 4YucCrne rnpaBo aBTOPCTBaA, UMA aBTopa,
HEeNPUKOCHOBEHHOCTb NPOU3BEAEHUS, NognexaT 3almTe.

MmeeTca Takke obuenoctynHas mHgopmauumst 0 TOM, YTO npaBo Ha choTorpaduio ¢
nzobpaxeHnem Ye [eBapbl npuHagnexut podepwn [. Kopabl M ucnonb3yetca B
coTpyaHundectBe ¢ npasButenbctBom KyObl, 3awuweHo toproson mapkon nog N VA-1-276-
975.

[okasatenbCTB TOro, 4To M3bmpartenbHbiM OO6beAMHEHMEM MNOMUTUYECKOW napTum
Nnofy4eHO OT YKa3aHHbIX aBTOPOB 3TUX MPOM3BEAEHUMM WU WHbIX npaBoobrnagartenen
cornacue Ha UCNosfb30BaHWE AaHHbIX MPOM3BEAEHUN B arMTauMOHHbIX MaTepuanax, cygy He
npegcrtasneHo. Cya cnpaBeanuBO pacLeHurT arMTauMoHHble Matepuanbl ¢ u3obpaxkeHnem
Ue T[eBapbl kak HapyweHue 3akoHogaTenoctBa Poccuinickon ®depepaumm 06
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WHTENNEeKTyanbHOW COBGCTBEHHOCTU W, Kak Ccrneactsve, OTMEHWN pPerncTpauumio  cnucka
KaHOMAAToB, BbIABMHYTOrO uM3bupaTtenbHbiM O6beauHEHMEM OTAENEHNA MONUTUYECKON
napTuu.

Mpn aTOM cya anennAunMoHHOMW MHCTaHUMKM NPOBEPUNT OBOA anensisiLMOHHON Xanoobl
O TOM, 4YTO u3bmpartesnbHbIM OObLEOVUHEHMEM MOMIUTUYECKON NapTMM B armTaumMOHHbIX
Martepuanax ucnosnb3oBaH obpas Ye N'eBapbl UCKMIOYNTENBHO Kak 0bLEenpU3HaHHbIA CUMBOJT
cBoboabl, HesaBUCMMOCTM U BopbObl 3a chnpaBegnMBOCTb, @ He ero ortorpadua unm
PUCYHOK, KOTOpble CTann ¢akTuyeckn O6LLECTBEHHbIM OOCTOSIHUEM BCneacTBMe GOnbLLOro
TUPAXMPOBaHNA N NCMONb30BaHNA NPOMU3BOAUTENAMMU KPYXKEK, (YyTOOMOK 1 T.4.

Cyn ykasan, 4to cama no cebe nonyndpHocTb npousBeaeHun A. Kopabl u [.
duynaTpuka He ykasblBaeT Ha pe3ynbTaT TBOPYECKOro TpyAa aBTopa Kak Ha obLiecTBeHHOe
aoctosiHne, nbo, no cmbicny cT. 7 u 18 bepHckon KOHBEHUMM, Npou3BeaeHne MOXET CTaTb
0o0LLEeCTBEHHbIM [OOCTOSIHUEM BCIEeACTBME UCTEYEHUA CpoKa OXpaHbl WU BCreacteue
NCTEYEHNSI paHee NpeaoCTaBEHHOro NPON3BEAEHUIO CpOKa OXpaHbl. [pn 3TOM CPOK OXpaHbl
doTorpadmyecknux npomnsBedeHUn He MOXeT ObiTb kopode 25 neT co BPEMEHU cO3aaHus
Takoro npousseneHns. Cpok e oxpaHbl, NpegocTaBNsAeMon nocne CMepTN aBTopa, U CPOKM,
npeasyCMOTPEHHbIe M.M. 2-4 CT. 7 JaHHOW KOHBEHLUMMW, HAYMHAKOT Tedb CO AHA CMepTu aBTopa
UM CO OHA HACTYNNeHust CobbITUSA, YKa3aHHOro B 3TUX NYHKTAX, HO MNPOAOIIKUTENBHOCTb 3TUX
CPOKOB ucHMUcnsieTcs Tonbko ¢ 1 gHBaps roga, crnegywowero 3a rogoM CMepTv UM rogom
HacTynneHus Takoro cobbiTnsa. ABTop dotorpadum Ye Neeapol A. Kopga ymep B 2001 rogy,
NnoaToMy ABafuUaTUNATUNETHUI CPOK OXpPaHbl aBTOPCKOro npasa Ha oTorpaduio He uctek. B
OTHOLLEHMM NnakaTa, co3gaHHoro [1. duunaTtpmkom, Takke He UCTEK CPOK OXPaHbl, MOCKOSbKY
cornacHo bepHckom KOHBEHLMN OH COCTaBNSAeT BCe BpeMs XN3HU aBTopa 1 50 net nocne ero
CMepTH.

(Onpenenenne CygebHon konnermn No agMuUHUCTpaTUBHBLIM genam BepxosHoro Cyaa
Poccunckon ®egepaumm ot 9 ceHTs6pa 2014 r. N 30-AlM14-6)

64. Ucnonb3oBaHue B arMTaumMoHHbIX MaTepuanax pe3ynbTaToB
MHTEeNNeKTyanbHOMN AeATenbLHOCT!, KOTOpble HEe ABNAKOTCA OCHOBHbIM
camocTosiTeNIbHbIM O0BbLEKTOM MHOpPMaLMKU, 3aHUMAKOT HE3HAYUTENbHYK 4YacTb U He
pacnpocTpaHATCA B KOMMEpP4YeCKMX Lensax, He MOryT CIyXWUTb OCHOBaHuMeM pAans
OTMEHbI perucTpauum KaHguaara.

B., saBnalowminca 3aperucTpMpoBaHHbIM - KaHAMAAToM B genyTtaTbl  006nacTHOro
npeacTaBUTENBHOrO opraHa, obpaTtuncs B cyd C 3asaBrneHnem o6 oTMeHe perncrpauuu
KaHougata B genytaTthl A., nonaras, 4TO B arMTauWOHHbIX MaTepuanax nocnegHero
AonyLieHbl HapyLIeHNa aBTOPCKUX Npas.

PeweHnnem cypa, ocTtaBneHHbiM 6e3 u3MmeHeHus CypebHonm konnernenm no
rpaxxgaHckum genam  BepxoBHoro Cyga Poccunckon  ®epgepaumun, oOTKasaHo B
yAOBMETBOPEHUN 3asBMNEHHbIX TPeOOBaHMI.

Ob6pawasce B cya, B. ykaseiBan, yto ana A. OGbina uM3rotoBneHa npasgHuMYHas
OTKpbITKa CO crioBamu agpecHbiX (NepcoHanbHbIX) NO34paBfieHUA BETEPaAHOB C 66-neTHeNn
rogosLumHon MNobeabl coBeTckmnx Bonck B CtanuHrpaackon éutese 1942 - 1943 rr. ¢ onnarton
n3 ero nsbupatenoHoro poHaa. Ha nuueBon CTOPOHE OTKPbITKM M300paXKeHbl CKYNbMNTYpPHbIE
KOMMNo3unumn, reoprueBckas JneHTa, npvBedeHbl cnoBa Mapwana B.WU. YyinkoBa (He
COOTBETCTBYHOLLUNE YKa3aHHOMY B OTKPbITKE MCTOYHUKY), NCNONb30BaHbl ABe hoTorpadumn 6e3
paspeLueHus ux npasoobnagartens. B otneyataHHON Takke n3 CpeacTB ero n3bmparenbHoro
doHOa NUCTOBKE UCMONb30BaHO (hOoTON306paeHne CKynbnTypbl, a B arMTaLMOHHOM NnakaTte
HEe3aKOHHO MCMNONb30BaHO poTon3obpakeHne xpama 6e3 paspelleHna npaBoobnagatens u
6e3 3akni4yYeHnss C HUM COOTBETCTBYHOLLEro [OoroBopa, TO eCTb Oblnv HapylleHbl HOPMbI
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rpaXxgaHCKoro 3akoHogaTenbctBa 06 aBTOPCKOM npaBe. YKa3aHHble arnTauuoHHbIe
MaTepuarbl pacnpocTpaHanucb cpean nsbrnparenen.

Cypn oTkasan B ygoBNeTBOPEHUM 3asBIEHHbIX TpeboBaHWiA, NPUAS K BbIBOAY O TOM, YTO
M3roTOoBMEHME W  UCMNOMb30OBaHWE aruTauumoHHOro Martepuana WMenu MecTO, HO
06CTOATENLCTB, YKasblBALWMX Ha HapyweHue TpeboBaHun wusbupatenoHoro nmbo
rpaXkgaHcKkoro  3akoHogaTtenbctBa (06  MHTennekTyanbHOM  COBCTBEHHOCTU)  MNpU
N3roTOBSIEHUW, Pa3MeLLeHUM U pacnpoCTpaHeHUN aruTaunmoHHOro Martepuara co CTOpPOHbI A.
AonyweHo He 6blino.

BbiBOO cyga nepBOoM WHCTaHUMWM  MOTMBUMPOBaH TeM, 4YTO KaHaugaT npase
pacnpocTpaHATb arMTaumMoHHble MaTepuanbl ¢ cobrogeHMeM YCTaHOBMEHHOro nopsiaka, B
TOM 4ucrne ¢ cobnogeHnem 3akoHogaTenbCcTBa 06 MHTENNEKTyanbHOM COBCTBEHHOCTU, NpuU
9TOM 3asBuTenemM Mo Jdeny He npeactaBfeHo [AoKasaTenbCTB, YKasblBalOWMX Ha
HecobntogeHue A. ero npae 1 0693aHHOCTEN.

B cuny cr. 1276 TK P® (0 cBob6bogHOM MCMNONb30BaHUM MPOU3BEAEHUS, MOCTOSIHHO
Haxoggduleroca B MecTe, OTKPbITOM And cBoboAHoro noceweHnd) A. BnpaBe 6bin
ncnonb3oBaThb (POTOM300OpaAKEHNS NAMATHBIX CKYNbMATYP; UCNOMNb30BaHNEe (PoTOM300paKeHnI
CKYNbATYpbl W XpamMa B arMTauMoHHOM MaTepuane, rge goTodparMeHTbl He SABNAKTCS
OCHOBHbIM OOBEKTOM, HE ABNSAETCA HAPYLUEHWEM CO CTOPOHbI A.

ABTOPOM  MCNOMb30OBaHHbLIX B  arMtauuoHHoOM MaTtepuane doTtorpaduyeckmnx
npounsseneHnn senanca K., kotopbin Ha 6e3Bo3me3gHoM ocHoBe M 6Ge3 TpeboBaHust 06
yKkasaHun cBoero umeHu npepgoctasun ux A. CBegeHun O TOM, KTO €BRSANCS aBTopamu
HenocpeaCcTBEHHO  MaMATHUMKOB, He  npeactaeneHo.  beccrniopHbiM  aBNgeTca  To
00CTOATENLCTBO, YTO NAMATHUKN HaXOOATCHA B OTKPbITbIX U CBOBOAHLIX AN AOCTyna MecTax.
AHanua arMTaunoHHOro matepmana ¢ potorpamamMm CKynbnTYpPHbIX KOMMO3ULUMIA YKasbiBaeT
Ha TO, 4YTO 9TU K30OpaXKeHUs He HABNAKTCA €ero OCHOBHbIM OOBLEKTOM U 4YTO ero
pacnpocTpaHeHne B KOMMEPYECKMX LieNsax He OCyLLEeCTBMASANOCH.

Cyoom npu3HaHa HeCOCTOATENbHOCTb AOBOAOB  3adABUTENS 006  UCKaXeHun
npuBedeHHbIX Ha OTKpbITKe cnosB mapwana B.W. YymkoBa, 0 HenpaBusibHOM CCbIflke Ha
NUCTOYHMK, O HapyLeHUn aBTOPCKMX MpaB U O nepepaboTke npousBeneHus. PasmelleHnem
CMNoB MapLllana B KHWre B KayeCcTBe LMTaTbl aBTOPCKME MpaBa pedakTopa He HapyLlakoTcs,
Tem 6onee 4yto (hpasa mapwana crana KpbUiaTbiM BblpaXeHuMeM, pasmelleHa B ceTu
"MIHTepHeT", TO eCcTb saBNseTCA OOCTynHOW GonblomMy Kpyry niogen. HesBepHas ccbinika Ha
NUCTOYHUK HaxoXaeHus dpasbl He MOXeT ObITb Mpu3HaHa BrEKylWen OTMEeHy perucrpauuu
KaHguagata, a WCKMYeHMe w3 uutatbl crioBa "xuBble" He 4BNdeTcsa nepepaboTKon
npounsseneHusi. BocnponssegeHne Ha No3gpaBuTeNibHOM OTKPbITKE LIBETOB rBO3AMKW, Medanu
"3a obopoHy CrtanuHrpaga", reoprmeBCKON NEHTbl HE yKa3blBaeT Ha HapylleHue Ybux-nmbo
aBTOPCKMX Npas.

MonyyeHne A. Ha 06e3BO3ME3QHON OCHOBE YCIyr MO KOMMOHOBKE arMTauMOHHbIX
MatepmanoB U UX caaye B nevatb COOTBETCTBYET 3aKro4yeHHOMY Jorosopy. Vimetowmecs B
nos3gpaBuUTENbHOM  OTKPbITKE  KOMUWPOBaHHblE C UWHTEpHeT-canTa [OBe  3reKTPOHHbIe
doTtorpacmmn (B kayectBe GoHa W pparmeHTapHo) wucnonb3oBaHel He B CMW, a B
arMTaumMoHHbIX MaTepuanax. Mcnonb3oBaHHble B arMTauMOHHOM MaTepuane dgparmeHTbl
(n306paxkeHnst) He ABMAKTCA OCHOBHLIM OOBEKTOM OTKPbITKN.

(Onpepgenenne CypebHon konnerum no rpaxgaHckum penam BepxosHoro Cypa
Poccunckon degepaumm ot 11 mapta 2009 r. N 16-IN09-12)

65. B cnyyae 3aknouyeHusa KaHOMAATOM B AenyTaTbl NNMLEH3UNOHHbIX AOrOBOPOB
Ha wucnonb3oBaHue nMNpu MNpoBeAeHUM nNpeaBbIGOPHON arnTauum My3blKanbHbIX
npousBefeHNN C COOTBETCTBYHLUEN OpraHuM3auuen no KONJIeKTUBHOMY ynpaBrieHUro
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npaBamMu nony4yeHue AOMNOSIHUTESNILHOrO corfnacusi aBTOPOB U WUCMOJSIHUTENENU ITUX
npousBeneHNn He TpebyeTcA.

E. obpaTtuncsa B cya c 3aaBneHnem ob oTMeHe permctpaumm kaHguaata Jl., KoTopbin,
No MHEHWIO  3aaBuUTend, npoBoaun  npeasblbOpHyd  arMtaumMilo B HapylleHue
3aKkoHogaTenbctBa 06 MHTENNEeKTyanbHOM COOGCTBEHHOCTM, MOCKOSbKY —WMCNOMb30oBan
ayauMoponuk C OTpbiBKaMM M3 My3blkalnbHbIX npousBedeHuMn 6e3 cornacus aBTOpOB U
ncnonHuTenen, 6e3 3akniveHns NMUEH3MOHHOIO OroBopa M ynnaTtbl BO3HarpaxaeHus.

PeweHnnem cypa, octaBneHHbiM 6e3 u3meHeHuss CypebHon konnernem no
agMuHucTpaTuBHbiM genam BepxosHoro Cypa Poccuinckon ®epepauuun, oTKasaHO B
yAOBMNeTBOPEHUN 3aABMNEeHHbIX TpeboBaHMn NO CrieAyLWwmMM OCHOBAHNUSM.

Cyoom yCTaHOBMEHO, 4TO yBeOOMSIEHMEeM nMpeacTaBuUTenbCTBa OpraHusaumMmM Mo
KONNEKTUBHOMY yrnpaBfieHnio aBTOPCKUMU N CMEXHbIMU NpaBamun - POCCUACKOro aBTOPCKOro
obwectBa oT 21 peBpansa 2011 r. J1. 6bino paspeleHo B nepuog ¢ 21 despansa no 11 mapta
2011 r. nybnvMyHOoe WCMNOMHEHME C MOMOLIbID TEXHUYECKUX CPEeACTB Ha TeppuTopuun
n3bupaTtensHOro okpyra npousBedeHun, BXoaswmx B peneptyap Poccunckoro aBTopcKoro
obLecTBa, NyTeM 3akniOYeHNss 4Orosopa.

PAO ynpaBndet aBTOPCKMMW MpaBaMy aBTOPOB MPOU3BEAEHUN, MCMOSIb30BaHHbIX
kaHagngaTtom J1., npn nx ny6rM4yHOM UCMOMNHEHUMW.

21 eBpana 2011 r. PAO 3aknoyeH nNUUEH3MOHHbIM gorosop ¢ JI. Ha nyb6nuyHoe
NCNosIHeHNe aBTOPCKMX NpousseneHun, J1. nponsseadeHa onnarta no JOroBopy.

21 cpeBpanga 2011 roga J1. ¢ o6WeCcTBOM NO KOMNEKTUBHOMY YNpPaBfieHN0 CMEXHbIMN
npaBamu "Bcepoccuiickaa OpraHusauma WHTennektyanbHon CoOGCTBEHHOCTU" 3akrioyeH
AO0roBOp O BbiMNfnaTe Bo3HarpaxgeHus 3a nybnmyHoe ncnonHeHne ooHorpamm.

Mpn Takmx obCToATENBCTBAX CyAd YCTAHOBUI, YTO OCHOBaHWW, NPenyCMOTPEHHbIX
nogn. "a" n.7 cr. 76 ®egepanbHoro 3akoHa oT 12 uioHa 2002 r. N 67-®3 "OO6 OCHOBHbIX
rapaHTuax n3dbmpartenbHbiX NpaB 1 NpaBa Ha ydacTue B pedepenagyme rpaxagaH Poccuinckon
depgepaumn” Oona OTMEHbl perMcTpauuu kaHgugaTta B AenyTtaTtbhl, HE UMEETCH, MOCKOSbKY
kKaHgngatom J1. ObINO nonydeHo paspelleHve npaBoobnagatend Ha WCNONb30BaHUE
aBTOPCKMX Mpou3BeneHU NMyTeM 3aKoYeHUs NULEH3MOHHOIO OOroBopa, NpovsBedeHa ero
onniaTa, 3aknto4eH 4OroBop Ha NUCNofb3oBaHNe hOHOrpaMm.

(Onpenenenne CygebHon konnermn No agMuUHUCTpaTUBHBIM genam BepxosHoro Cyaa
Poccunckon ®egepaumm ot 11 mapta 2011 r. N 10-'11-4)

*(1) MyHkT 3 ctaten 1252 K PO npuBegeH B pegakumm degeparnbHoro 3akoHa ot 12
mapTta 2014 r. N 35-93

*(2) Oeno paccmaTpmBanocb cygamu oOOLWen pUCOUKUMM B COOTBETCTBUMM C
npasuiamMmn nNogBeAOMCTBEHHOCTU 3TOW KaTeropuu Aes, AeNCTBOBaBLUMMM A0 BCTYMNSIEHUS B
cuny ®egepanbHoro 3akoHa ot 8 gekabpsa 2011 r. N 422-03.

*(3) MyHkT 3 cT. 1252 TK P® npuBeneH B pepakuumn degeparnbHoro 3akoHa ot 12
mapta 2014 r. N 35-03

*(4) Tpn paccMOTpeHun YykKasaHHbIX Aefl Cyh PYKOBOACTBOBASICA MOSOXEHUSMMN
crt. 144.1 TTIK P® B pepakuuu, [OeNCTBOBaBLUEW [0 BHECEHUA B Hee W3MEHEHUN
depepanbHbiM  3akoHOM OT 24 Hosidpsa 2014 r1. N 364-d3 "O BHeceHUM U3MEHEHUN B
®epepaneHbin 3akoH "O6 wHopmauun, UHHPOPMALMNOHHBIX TEXHOMOMMAX M O 3awuTe
nHopmauun" wn [paxgaHckmin npoueccyanbHbld  Kogekc Poccuinickon depepaunn” un
pacluMpeHnsa nepevHsa oO6BHLEKTOB, B OTHOLLUEHMM KOTOPbIX MOryT ObiTb MPUHATHI YKa3aHHbIE
Mepbl.
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